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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re: 
 
 
PATRIOT COAL CORPORATION, et al.,  
 
 
Debtors.1 

 
 
Chapter 11 
 
Case No. 12-12900 (SCC) 
 
(Jointly Administered) 

 

NOTICE OF FILING OF REVISED PROPOSED ORDER APPROVING 
GLOBAL SETTLEMENT AGREEMENT WITH THE OHIO VALLEY 

ENVIRONMENTAL COALITION, THE SIERRA CLUB AND  
THE WEST VIRGINIA HIGHLANDS CONSERVANCY   

PLEASE TAKE NOTICE that, in connection with the Debtors’ Motion Pursuant to 

Bankruptcy Rule 9019 for Order Approving Global Settlement Agreement with the Ohio Valley 

Environmental Coalition, the Sierra Club and the West Virginia Highlands Conservancy  

[ECF No. 1634] (the “Motion”),2 the Debtors request entry of a revised Order Approving Global 

                                                 
1 The Debtors are the entities listed on Schedule 1 attached hereto.  The employer tax identification 

numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11 petitions. 

2 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to such term in the 
Motion. 
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Settlement Agreement with the Ohio Valley Environmental Coalition, the Sierra Club and the 

West Virginia Highlands Conservancy (the “Proposed Order”).   

A proposed order was previously submitted to the Court as Exhibit A to the Motion.  

The Proposed Order is attached hereto as Exhibit A.  A comparison of the Proposed Order 

against the proposed order attached to the Motion as Exhibit A is attached hereto as Exhibit B.      

The Debtors will present a proposed order substantially in the form of the Proposed 

Order attached hereto as Exhibit A to the Honorable Shelley C. Chapman, in Room 621 of the 

United States Bankruptcy Court for the Southern District of New York, One Bowling Green, 

New York, New York, 10004 at a hearing to be held on December 18, 2012 at 10:00 a.m. 

(prevailing Eastern Time), unless the Proposed Order is entered prior thereto. 

Dated: New York, New York  
 December 17, 2012  
   

  By: /s/ Michelle M. McGreal 
   Marshall S. Huebner 

Damian S. Schaible 
Brian M. Resnick 
Michelle M. McGreal 
 

  DAVIS POLK & WARDWELL LLP 
450 Lexington Avenue 
New York, New York 10017 
Telephone: (212) 450-4000 
Facsimile: (212) 607-7983 

Counsel to the Debtors 
and Debtors in Possession 
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SCHEDULE 1 
(Debtor Entities) 

1. Affinity Mining Company 51. KE Ventures, LLC 
2. Apogee Coal Company, LLC 52. Little Creek LLC 
3. Appalachia Mine Services, LLC 53. Logan Fork Coal Company 
4. Beaver Dam Coal Company, LLC 54. Magnum Coal Company LLC 
5. Big Eagle, LLC 55. Magnum Coal Sales LLC 
6. Big Eagle Rail, LLC 56. Martinka Coal Company, LLC 
7. Black Stallion Coal Company, LLC 57. Midland Trail Energy LLC 
8. Black Walnut Coal Company 58. Midwest Coal Resources II, LLC 
9. Bluegrass Mine Services, LLC 59. Mountain View Coal Company, LLC 
10. Brook Trout Coal, LLC 60. New Trout Coal Holdings II, LLC 
11. Catenary Coal Company, LLC 61. Newtown Energy, Inc. 
12. Central States Coal Reserves of Kentucky, LLC 62. North Page Coal Corp. 
13. Charles Coal Company, LLC 63. Ohio County Coal Company, LLC 
14. Cleaton Coal Company 64. Panther LLC 
15. Coal Clean LLC 65. Patriot Beaver Dam Holdings, LLC 
16. Coal Properties, LLC 66. Patriot Coal Company, L.P. 
17. Coal Reserve Holding Limited Liability Company No. 2 67. Patriot Coal Corporation 
18. Colony Bay Coal Company 68. Patriot Coal Sales LLC 
19. Cook Mountain Coal Company, LLC 69. Patriot Coal Services LLC 
20. Corydon Resources LLC 70. Patriot Leasing Company LLC 
21. Coventry Mining Services, LLC 71. Patriot Midwest Holdings, LLC 
22. Coyote Coal Company LLC 72. Patriot Reserve Holdings, LLC 
23. Cub Branch Coal Company LLC 73. Patriot Trading LLC 
24. Dakota LLC 74. PCX Enterprises, Inc. 
25. Day LLC 75. Pine Ridge Coal Company, LLC 
26. Dixon Mining Company, LLC 76. Pond Creek Land Resources, LLC 
27. Dodge Hill Holding JV, LLC 77. Pond Fork Processing LLC 
28. Dodge Hill Mining Company, LLC 78. Remington Holdings LLC 
29. Dodge Hill of Kentucky, LLC 79. Remington II LLC 
30. EACC Camps, Inc. 80. Remington LLC 
31. Eastern Associated Coal, LLC 81. Rivers Edge Mining, Inc. 
32. Eastern Coal Company, LLC 82. Robin Land Company, LLC 
33. Eastern Royalty, LLC 83. Sentry Mining, LLC 
34. Emerald Processing, L.L.C. 84. Snowberry Land Company 
35. Gateway Eagle Coal Company, LLC 85. Speed Mining LLC 
36. Grand Eagle Mining, LLC 86. Sterling Smokeless Coal Company, LLC 
37. Heritage Coal Company LLC 87. TC Sales Company, LLC 
38. Highland Mining Company, LLC 88. The Presidents Energy Company LLC 
39. Hillside Mining Company 89. Thunderhill Coal LLC 
40. Hobet Mining, LLC 90. Trout Coal Holdings, LLC 
41. Indian Hill Company LLC 91. Union County Coal Co., LLC 
42. Infinity Coal Sales, LLC 92. Viper LLC 
43. Interior Holdings, LLC 93. Weatherby Processing LLC 
44. IO Coal LLC 94. Wildcat Energy LLC 
45. Jarrell’s Branch Coal Company 95. Wildcat, LLC 
46. Jupiter Holdings LLC 96. Will Scarlet Properties LLC 
47. Kanawha Eagle Coal, LLC 97. Winchester LLC 
48. Kanawha River Ventures I, LLC 98. Winifrede Dock Limited Liability Company 
49. Kanawha River Ventures II, LLC 99. Yankeetown Dock, LLC 
50. Kanawha River Ventures III, LLC   
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Exhibit A 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re: 
 
 
PATRIOT COAL CORPORATION, et al.,  
 
 
Debtors.1 

 
 
Chapter 11 
 
Case No. 12-12900 (SCC) 
 
(Jointly Administered) 

 
ORDER APPROVING GLOBAL SETTLEMENT AGREEMENT WITH THE 

OHIO VALLEY ENVIRONMENTAL COALITION, THE SIERRA CLUB AND 
THE WEST VIRGINIA HIGHLANDS CONSERVANCY 

 
Upon the motion (the “Motion”)2 of Patriot Coal Corporation and its subsidiaries 

that are debtors and debtors in possession in these proceedings (collectively, the 

“Debtors”) for entry of an order (the “Order”) pursuant to section 105(a) of the 

Bankruptcy Code and Bankruptcy Rule 9019; and the Court having jurisdiction to 

consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 

1334 and Standing Order M-61 Referring to Bankruptcy Judges for the Southern District 

of New York Any and All Proceedings Under Title 11, dated July 10, 1984 (Ward, 

Acting C.J.) as amended by Standing Order M-431, dated February 1, 2012 (Preska, 

C.J.); and consideration of the Motion and the requested relief being a core proceeding 

the Bankruptcy Court can determine pursuant to 28 U.S.C. § 157(b); and due and proper 

notice of the Motion having been provided in accordance with the Case Management 

Order; and it appearing that no other or further notice need be provided; and the relief 

                                                 
 1 The Debtors are the entities listed on Schedule 1 attached to the Motion.  The employer tax 
identification numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11 
petitions. 

 2  Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to such 
term in the Motion.  
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requested in the Motion being in the best interests of the Debtors and their estates and 

creditors; and the Court having reviewed the Motion and the responses and objections 

filed in relation thereto; [and having held a hearing with appearances of parties in interest 

noted in the transcript thereof (the “Hearing”)]; and the Court having determined that the 

legal and factual bases set forth in the Motion [and at the Hearing] establish just cause for 

the relief granted herein; and upon all of the proceedings had before the Court and after 

due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the relief requested in the Motion is hereby granted as set 

forth herein; and it is further 

ORDERED that the Global Settlement Agreement is in the best interests 

of the Debtors and their estates; and it is further 

ORDERED that the Debtors’ entry into the Global Settlement Agreement 

and the terms and conditions of the Global Settlement Agreement are hereby approved 

pursuant to Bankruptcy Rule 9019 as set forth herein; and it is further  

ORDERED that the Debtors are authorized to take and perform such other 

actions as may be necessary or appropriate to implement and effectuate the Global 

Settlement Agreement; and it is further 

ORDERED that, for the avoidance of doubt, nothing in the Global 

Settlement Agreement shall be construed to extend any obligation of any of the 

Defendants to each other or to any other Debtor or subsidiary, including with respect to 

performing any selenium treatment or other environmental compliance obligations; and it 

is further 

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 6 of 102



3 

ORDERED that, for the avoidance of doubt, the relief granted in the 

Order Pursuant to 11 U.S.C. § 362(d) Authorizing Limited Relief from the Automatic Stay 

[ECF Doc. 1208], allowing the Parties to file and prosecute pleadings with respect to the 

Motion to Modify and allowing the West Virginia District Court to determine whether to 

modify, and to order the modification of, the Prepetition Orders, shall continue to apply 

to allow the Parties to file the joint motion to amend the Hobet 22 Order and the 

Modified Consent Decree, and allow the West Virginia District Court to enter the order 

amending the Hobet 22 Order and the Modified Consent Decree; and it is further 

ORDERED, that for the avoidance of doubt, nothing in the Global 

Settlement Agreement should be construed as waiving or releasing any claims or rights 

that the Debtors may have against any third party; and it is further 

ORDERED that neither this Order, the Global Settlement Agreement or 

any other order or decree entered in connection with or in relation to the Motion or the 

Global Settlement Agreement (collectively, the “GSA Approvals”) shall be deemed to 

impair, bar or estop a lessor/landowner (“Lessor”) of any of the Debtors from exercising 

its rights (i) available to such Lessor pursuant to the Bankruptcy Code or non-bankruptcy 

law or (ii) set forth in or arising from a coal lease, sublease, amendments, assignments, 

royalty agreements, consents, land use instruments or any other document that would be 

classified as a non-residential real property lease or executory contract under section 365 

of the Bankruptcy Code (collectively, “Coal Lease”), including, but not limited to, a 

Lessor’s right to claim a default under a Coal Lease, assert a claim for damages or other 

relief available under law or equity, and prosecute such claim; and it is further 
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ORDERED that the GSA Approvals shall not be deemed as a waiver by 

any Lessor of its rights under each Lessor’s respective Coal Lease or a consent to the 

relief sought in the Motion or the GSA Approvals and all parties in interest are hereby 

barred from contending that the GSA Approvals estop or otherwise hinder or prevent a 

Lessor from exercising its rights under a Coal Lease, the Bankruptcy Code or applicable 

non-bankruptcy law, including with respect to, inter alia, the effect of the GSA 

Approvals; and it is further 

ORDERED that, notwithstanding the possible applicability of Bankruptcy 

Rules 4001(d), 6006(d), 7062, 9014, or otherwise, the terms and conditions of this Order 

shall be immediately effective and enforceable upon its entry; and it is further 

ORDERED that the terms of the Global Settlement Agreement are to be 

complied with by all parties thereto as soon as this Order becomes final and non-

appealable; and it is further 

ORDERED that this Court retains jurisdiction (i) to interpret, implement 

and enforce the terms and provisions of the Global Settlement Agreement and (ii) with 

respect to all matters arising from or related to the implementation of this Order.   

   

Dated: New York, New York 
             ____________, 2012 
 

 

 
THE HONORABLE SHELLEY C. CHAPMAN 
UNITED STATES BANKRUPTCY JUDGE 
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58561033v6 

Global Settlement Agreement 
 

This Global Settlement Agreement is entered into this 15th day of November, 2012, by and 
among the Ohio Valley Environmental Coalition, Inc., Sierra Club, and the West Virginia 
Highlands Conservancy (collectively “the Plaintiffs”) and Patriot Coal Corporation.  
 
As a part of its ongoing reorganization process, Patriot Coal Corporation has entered into this 
Global Settlement Agreement with the Plaintiffs that establishes limitations on the types of coal 
mining it will conduct in the future and establishes timeframes related to its compliance with 
selenium permit limits at certain outfalls.   

 
I.  RECITALS 

 
1.  Patriot Litigation Consent Decree.  On March 15, 2012 the United States District Court for 
the Southern District of West Virginia (the “District Court”) entered a Consent Decree in the 
Patriot Litigation, establishing a process and schedule subject to the supervision of a Special 
Master and the District Court, pursuant to which Patriot and its relevant subsidiaries would 
evaluate, select, and implement selenium treatment technologies to achieve compliance with 
discharge limits set forth in relevant Clean Water Act permits for the contested outfalls. 
 
2.  Patriot Litigation Consent Decree Implementation.  Since entry of the Consent Decree, the 
Companies have worked diligently and in good faith to comply with the deadlines set forth 
therein, have paid the civil penalties required thereunder, and have made progress with respect to 
identifying new treatment technologies for achieving compliance with the selenium effluent 
limitations for a number of outfalls included in the Amended Complaint, including having 
received conditional approval of a treatment technology for certain outfalls.  
 
3.  Compliance at Certain Outfalls.  As a result of these efforts, the Parties believe the 
Companies will be able to achieve compliance for Outfall 004 of Hobet’s WV/NPDES Permit 
No. WV1017225 significantly prior to the deadlines set forth in the relevant Consent Decree.  In 
addition, Hobet is prepared to evaluate the feasibility of bringing Outfall 084 of WV/NPDES 
Permit WV0099392, which is in the same watershed as Outfall 004 of WV/NPDES Permit 
WV1017225, into compliance within the same timeframe. 
 
4.  Bankruptcy Reorganization.  On July 9, 2012, Patriot Coal Corporation and substantially all 
of its subsidiaries filed for reorganization under chapter 11 of the United States Bankruptcy 
Code.  
   

II.  DEFINITIONS 
 
5.  Definitions.    The following terms shall have the meanings set forth below in this Global 
Settlement Agreement. 
 

Apogee Litigation  shall mean Ohio Valley Envt’l Coalition, Inc. et al. v. Apogee Coal 
Co., LLC et al. Civ. No. 3:07-0413 (S.D. W.Va.). 
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Bankruptcy Court shall mean the United States Bankruptcy Court for the Southern 
District of New York or other bankruptcy court of competent jurisdiction. 
 
Clean Water Act or CWA shall mean the Federal Water Pollution Control Act, 33 
U.S.C. §§1251 et seq. as in effect at the Effective Date. 
 
Companies shall mean Patriot Coal Corporation, Apogee Coal Company LLC, Catenary 
Coal Company, LLC, and Hobet Mining LLC.  
 
Confidential Material shall include communications, information, documents, data or 
other materials designated as Business Confidential by Patriot pursuant to Paragraph 19 
of this Global Settlement Agreement.  
 
Corridor G Mining Complex shall mean the existing and planned surface and 
underground mining and associated preparation plant and related facilities located in 
Boone and Lincoln Counties of West Virginia and proximately located to U.S. Route 119 
in those counties.   
 
Effective Date shall mean the date upon which all of the following have occurred:  
(a) each Party has signed this Global Settlement Agreement and (b) the Global Settlement 
Agreement has been approved by the Bankruptcy Court in In re: Patriot Coal 
Corporation, et al. Chapter 11 Case No. 12-12900 (SCC). 
 
Highlands Conservancy shall mean West Virginia Highlands Conservancy, Inc. (a West 
Virginia non-profit corporation).  
 
Hobet Litigation shall mean Ohio Valley Envt’l Coalition, Inc. et al. v. Hobet Mining, 
LLC, Civ. No. 3:09-cv-1167 (S.D. W.Va.). 
 
Huff Creek Surface Mine shall mean the surface mine and related facilities permitted by 
the West Virginia Department of Environmental Protection via Surface Mining Permit 
No. S-4005-08 and WV/NPDES Permit No. WV1021583, as each may be renewed, 
replaced or amended from time to time.  
 
Large Scale Surface Mining shall mean Surface Mining requiring an individual permit 
under Section 404 of the Clean Water Act.  For purposes of this Global Settlement 
Agreement, underground face-ups, haul roads, preparation plants and facilities typically 
associated therewith (e.g., overland belts, storage areas, etc.), refuse impoundments and 
Small Scale Surface Mining are not considered Large Scale Surface Mining, 
notwithstanding, in each of the foregoing cases, any need for an individual Section 404 
permit.   

 
OVEC shall mean the Ohio Valley Environmental Coalition, Inc. (an Ohio corporation).  
 
Plaintiffs shall mean OVEC, Highlands Conservancy, and Sierra Club. 
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Paint Creek Mining Complex shall mean the existing and planned surface and 
underground mining and associated preparation plant and related facilities located in the 
counties of Boone, Raleigh and Kanawha Counties.   
 
Parties shall mean OVEC, Highlands Conservancy, Sierra Club and Patriot Coal 
Corporation. 
 
Patriot shall mean Patriot Coal Corporation and its subsidiaries, including, but not 
limited to, Apogee, Catenary, and Hobet.  A list of Patriot subsidiaries as of the Effective 
Date is attached to this Global Settlement Agreement as Exhibit C.  Obligations and 
commitments placed on Patriot by this Global Settlement Agreement shall become 
obligations of any subsidiaries that Patriot may acquire by any means in the future and 
shall apply to any complex engaged in Large Scale Surface Mining that Patriot may 
acquire by any means in the future.  Nothing in this Global Settlement Agreement shall 
be construed to prevent Patriot from acquiring as a subsidiary an entity that conducts 
Large Scale Surface Mining, but that subsidiary shall become subject to the terms of this 
Global Settlement Agreement on the date on which it comes under Patriot’s control, 
including but not limited to Paragraphs 12, 15 and 16 herein.   
 
Patriot Litigation shall mean Ohio Valley Envt’l Coalition, Inc. et al. v. Patriot Coal 
Corp. Civ. No. 3:11-cv-00115 (S.D. W.Va.). 
 
Sierra Club shall mean the Sierra Club, an organization headquartered in California, as 
well as its chapters and local groups. 
 
Small Scale Surface Mining shall mean Surface Mining, provided that such activities 
(1) are conducted  

(a) at complexes that have the three following characteristics: 
(i) underground mines in existence as of the Effective Date or where it can be 
demonstrated that there were  plans as of the Effective Date to conduct 
underground mining; 
 (ii) surface mines in existence as of the Effective Date or where it can or it 
can be demonstrated there were plans as of the Effective Date to conduct 
Surface Mining at those complexes; and  
(iii) where Patriot is relying upon property rights to mine coal that it or 
another coal mine operator obtained on or before the Effective Date; or 

(b)  for the purpose of generating material to reclaim an area permitted as a coal 
mining refuse area; and  
(2) use equipment typically associated with small scale surface mining such as end 
loaders, bulldozers, excavators, highwall miners, and augers or similar equipment.    
 
For purposes of this Global Settlement Agreement, Small Scale Surface Mining is not 
associated with the construction of valley fills requiring an individual permit under 
Section 404 of the Clean Water Act 
 
Surface Mining shall mean the removal of the earth and rock covering from the surface 
of the land to extract the coal beneath. 
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SMCRA shall mean the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. 
§§1201 et seq. as in effect at the Effective Date. 

 
III. APOGEE LITIGATION AND HOBET LITIGATION OBLIGATIONS 

 
6.   Revisions to Court Orders in Apogee and Hobet Litigation.   In the Hobet Litigation, the 
District Court previously entered an Order on October 8, 2010 that requires Hobet to “achieve 
compliance with the selenium effluent limitations for Hobet Outfall 001 on NPDES permit 
WV1022291 by May 1, 2013.”  In addition, the October 8, 2010 Hobet Litigation Order as well 
as an October 8, 2010 order in the Apogee Litigation require Apogee and Hobet to maintain a 
“$45 million Irrevocable Standby Letter of Credit filed with the Clerk of Court on September 22, 
2010.”  No later than five business days after the Effective Date,  the Parties shall file a joint 
motion with the District Court to amend the October 8, 2010 Hobet 22 Order and Apogee Order 
to: 
 

(a)  Extend the above-referenced date for compliance for the Hobet 22 001 outfall to 
August 1, 2014; 
 
(b)  Adjust downward the $45 million Irrevocable Standby Letter of Credit with a 
requirement to maintain an Irrevocable Standby Letter of Credit filed with the Clerk of 
the Court in an amount reflecting the estimated costs of installation of court-mandated 
selenium treatment technology at Hobet 22 and Apogee remaining as of the Effective 
Date; and  
 
(c)  Establish a process under the supervision of the Special Master by which further 
downward adjustments to the Irrevocable Standby Letter of Credit may be approved by 
the District Court as installation of the appropriate treatment technologies at Hobet 22 
and/or Apogee proceeds. 
 

A form of the joint motion required by this Paragraph 6 is attached as Exhibit A to this Global 
Settlement Agreement. 
 
7.  Court Entry of Order.  The obligations of this Global Settlement Agreement are contingent 
upon the District Court providing the relief sought in Paragraph 6(a).  If the District Court fails to 
grant the relief sought pursuant to Paragraph 6(a), this Global Settlement Agreement shall 
terminate and the obligations set forth herein shall have no further force or effect. 
 
8.  Effect of this Agreement on Hobet Litigation and Apogee Litigation.  Except as expressly 
set forth in Paragraphs 6 and 7, nothing in this Global Settlement Agreement shall modify the 
judgment and injunctive relief granted in the Hobet Litigation and Apogee Litigation, including 
scope, duration, or nature of the obligations set forth in the October 8, 2010 court orders in the 
Hobet Litigation and Apogee Litigation. 
 

IV.  PATRIOT LITIGATION OBLIGATIONS 
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9.  Modified Consent Decree in Patriot Litigation.  On March 15, 2012, the District Court 
entered a Consent Decree in the Patriot Litigation establishing a process and schedule subject to 
the supervision of a Special Master and the District Court, pursuant to which the Companies 
would evaluate, select, and implement selenium treatment technologies to achieve compliance 
with discharge limits set forth in relevant Clean Water Act permits for the contested outfalls.  By 
November 15, 2012, the Plaintiffs and Companies shall jointly lodge with the District Court a 
Modified Consent Decree that amends the Consent Decree to: 
 

(a)  Extend the compliance schedules for each category of outlets under the Consent 
Decree by 12 months; 
 
(b)  Establish a new compliance date of August 1, 2014 for Hobet Outfall 004 under 
Permit WV1017225; 
 
(c)  Require Hobet to evaluate using customary engineering principles and practices 
whether it is practicable to accelerate the compliance date for Hobet Outfall 084 under 
Permit WV0099392 to August 1, 2014 without compromising Hobet’s ability to comply 
with the August 1, 2014 compliance date for the Hobet 22 Outfall 001 and Hobet Outfall 
004 under Permit WV1017225; 
 
(d)  Require Patriot Coal Corporation to cause its subsidiary Colony Bay to take the 
appropriate steps to terminate the authorization to conduct activities in waters of the 
United States granted by CWA Section 404 permit 2005-1005-BCR issued by the United 
States Army Corps of Engineers relating to the Colony Bay Central Area Surface Mine 
and to withdraw the pending CWA 404 permit 2006-2290 submitted for the Colony Bay 
South Area Surface Mine. Patriot and its subsidiary Colony Bay reserve the right to apply 
for or modify any permit to mine coal using Small Scale Surface Mining methods; 
 
(e)  Require Patriot Coal Corporation to cause its affiliate Coyote Coal Company, LLC to 
withdraw the pending CWA 404 permit application LRH-2009-908-BCR submitted for 
the Hill Fork Surface Mine in Boone County, West Virginia.  Patriot and its subsidiary 
Coyote Coal Company, LLC, reserve the right to apply for or modify any permit to mine 
coal using Small Scale Surface Mining methods; 
 
(f)  Require Patriot Coal Corporation and its subsidiary Jupiter Holdings, LLC (“Jupiter”) 
to seek regulatory approval to reduce the disturbance required to reclaim the Jupiter 
Callisto mining complex.  The Parties recognize that Patriot may propose steps to reduce 
disturbance that would require modification of reclamation obligations and corresponding 
regulatory and other third-party approvals and authorizations.  So long as it is in the 
interests of all Parties, the Parties agree to cooperate with respect to Patriot’s requests for 
such modifications of authorizations or approvals, and Plaintiffs recognize that, although 
Patriot shall seek such authorizations or approvals in good faith, Patriot can provide no 
assurances that such authorizations or approvals will be granted; and 
 
(g) Incorporate the restrictions on Large Scale Surface Mining set forth in Paragraphs 12, 
13, 14, 15, and 16 of this Global Settlement Agreement as well as the provisions of 26 
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setting forth the obligations of Patriot and its subsidiaries with respect to the restrictions 
on Large Scale Surface Mining. 

   
A form of the Modified Consent Decree is attached as Exhibit B.  To the extent that there is any 
conflict between the description of the terms of the Modified Consent Decree in this Global 
Settlement Agreement and the actual terms of the Modified Consent Decree, the Modified 
Consent Decree, as entered by the District Court, controls. 
 
10.  Court Entry of Modified Consent Decree.  The obligations of this Global Settlement 
Agreement are contingent upon the District Court entering the Modified Consent Decree 
required in Paragraph 9 of this Global Settlement Agreement and providing the relief sought in 
Paragraph 9(a), (b), (c), (d), (e), (f) and (g).  If the District Court fails to grant the relief sought 
pursuant to Paragraph 9, this Global Settlement Agreement shall terminate and the obligations 
set forth herein shall have no further force or effect.   
 
11.  Effect of this Agreement on the Patriot Litigation.  Except as expressly set forth in 
Paragraphs 9 and 10, nothing in this Global Settlement Agreement shall modify the scope, 
duration, or nature of the obligations set forth in the Consent Decree in the Patriot Litigation. 
 

V.  TERMS REGARDING LARGE SCALE SURFACE MINING  
 
12. Restrictions on New Large Scale Surface Mining Permits. As of the Effective Date, or in 
the case of a subsidiary acquired thereafter, as of the applicable acquisition date:   
 

(a)  Patriot shall not submit any new applications for Clean Water Act Section 404 
permits to construct or initiate new Large Scale Surface Mining.  
 
(b)  Except as specifically set forth in Paragraph 9(d) and (e), nothing in this Agreement, 
however, shall preclude or prohibit Patriot from continuing to conduct Large Scale 
Surface Mining at any of its surface mining facilities or complexes in existence as of the 
date of the District Court’s entry of a Modified Consent Decree meeting the requirements 
of Paragraph 9 above, including, but not limited to Apogee, Catenary, and Hobet, or from 
renewing any required permits, regulatory approvals, or other authorizations, including 
Clean Water Act Section 404 permits, for such existing surface mining facilities or 
complexes.  
 
(c)  With the exception of Incidental Boundary Revisions, from the date of the District 
Court’s entry of a Modified Consent Decree meeting the requirements of Paragraph 9 
above forward the maximum total additional acreage to be permitted under one or more 
revisions to any permit associated with Large Scale Surface Mining shall not exceed 
twenty (20) percent of the existing permitted acreage as of the date of the District Court’s 
entry of a Modified Consent Decree meeting the requirements of Paragraph 9 above or a 
maximum of fifty (50) acres, whichever is less; however, Patriot shall be allowed to 
amend a permit to include new permitted acres for an existing Large Scale Surface 
Mining operation if it has previously or concurrently deleted undisturbed permitted acres 
of a like or greater amount from that permit or a permit covering adjacent property 
without such amendment counting against the maximum amount of area that can be 
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permitted through permit revisions.  Subject to the limitations in this paragraph, Patriot is 
not precluded from obtaining any required permits, regulatory approvals or other 
authorizations, including Clean Water Act Section 404 permits, for existing Surface 
Mining facilities or complexes. 
 
(d)  This Global Settlement Agreement shall not preclude or prohibit Patriot from 
conducting underground mining, Small Scale Surface Mining and/or constructing and 
operating haul roads, preparation plants, refuse impoundments, and related facilities at 
any time.  

 
13.  Authorizations for the Huff Creek Surface Mine. Notwithstanding any other provision 
herein, this Global Settlement Agreement shall not affect the ability of Patriot or its subsidiaries 
to seek permits for the Huff Creek Surface Mine, including a Clean Water Act Section 404 
permit, nor shall it effect the right of Patriot or its subsidiaries to initiate or conduct Large Scale 
Surface Mining at the Huff Creek Surface Mine.   
 
14.  Retirement of Hobet and Catenary Drag Lines.  Patriot shall cause its subsidiary 
Catenary to retire its drag line at the Paint Creek Mining Complex within sixty (60) days of the 
Effective Date of this Agreement.  Neither Catenary nor any other Patriot subsidiary shall 
thereafter operate that drag line at the Paint Creek Mining Complex or elsewhere.  Patriot shall 
cause its subsidiary Hobet Mining LLC to retire its drag line at the Corridor G Mining Complex 
no later than December 31, 2015, provided that, Patriot or Hobet may seek relief under the 
Paragraph 30 of this Global Settlement Agreement (“Force Majeure”) for any delay in the 
performance of any such mining or reclamation requiring the use of the drag line at Hobet.  
Neither Hobet nor any other Patriot subsidiary shall thereafter operate that drag line at the 
Corridor G Mining Complex or elsewhere.  Patriot shall, however, have the right to sell the drag 
lines at its discretion, so long as the purchaser or purchasers of such draglines commit not to 
operate such drag lines in Kentucky, Tennessee, Virginia, or West Virginia. 
 
15.  Limitations on Use of Patriot Infrastructure.  Except as required by contracts, existing 
rights or other legal commitments or obligations to which Patriot is subject as of the Effective 
Date, Patriot shall not enter into any new agreement which will result in coal produced by means 
of Large Scale Surface Mining by third parties being processed or loaded through a preparation 
plant or railroad facility that Patriot or its subsidiaries own or control.   
 
16.  Future Coal Production from Surface Mining.    (a)  Interim Cap:  For the period from 
January 1, 2014 through December 31, 2017, Patriot’s annual coal production from Surface 
Mining will be limited as follows: 

 
Year                       Tons 
2014                      6.5 million 
2015                      6 million 
2016                      6 million 
2017                      5 million 

 
(b)  Permanent Cap:  On or after January 1, 2018, Patriot’s annual coal production from Surface 
Mining shall not exceed 3 million tons per year and shall not exceed that amount in any 
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subsequent calendar year.  The 3 million ton per year limitation may be adjusted as follows: (i) if 
Patriot completes a transaction on or after January 1, 2018 that results in one or more mines that 
engages in Surface Mining as of the date of that transaction no longer being owned or operated 
by Patriot, and, based on Patriot’s then-effective five year budget plan, that mine is projected at 
the time of the completion of such a transaction to engage in Surface Mining in 2018 or any year 
thereafter, then Patriot’s coal production from Surface Mining for each year that such a mine is 
projected to operate shall be adjusted so that Patriot’s coal production from Surface Mining shall 
not exceed 3 million tons per year minus the projected annual coal production from such a mine 
for each year of projected operation.  In the event such a mine is projected to continue mining 
beyond the then-effective five year budget plan, the deduction from the 3 million ton limit in 
those years shall be calculated by averaging the annual production projected in the five year 
budget plan; or (ii) if Patriot completes a transaction on or after January 1, 2018 that results in 
one or more mines that  

(a) has previously engaged in Surface Mining but is inactive as of as of the date of that 
transaction;  
(b) has coal reserves remaining to be mined by Surface Mining; and  
(c) production from that mine is not included in the then-effective five year budget plan; 

no longer being owned or operated by Patriot, then the reduction in the 3 million ton per year 
limitation on production from Surface Mining shall be calculated as follows: the average of 
production from Surface Mining for the five year period preceding the last year that the mine 
was active (the “look-back period”) shall be deducted from the 3 million ton per year limitation 
so that Patriot’s coal production from Surface Mining shall not exceed 3 million tons per year 
minus the average coal production from Surface Mining during the look-back period.  The 
duration of this deduction shall be derived by dividing the average production during the look 
back period into the remaining reserves as specified in the mine plan in effect at the time of the 
transaction.   
 
17.  Effect of Restrictions on Large Scale Surface Mining.  Upon the issuance of a Clean 
Water Act Section 404 permit for the Huff Creek Surface Mine under review by the U.S. Army 
Corps of Engineers on the Effective Date, if Plaintiffs do not initiate a legal proceeding to 
challenge that permit in any forum, including but not limited to any judicial or administrative 
proceeding, within 60 days of issuance, Plaintiffs shall be deemed to have forever waived their 
right to challenge that permit.  In the event that any or all Plaintiffs initiate a judicial, 
administrative or any other legal proceeding in any forum challenging a Clean Water Act Section 
404 permit for the Huff Creek Surface Mine, the provisions of this Global Settlement Agreement 
related to restrictions on Large Scale Surface Mining shall immediately terminate.  Provided, 
however, that Plaintiffs may challenge a Clean Water Act Section 404 permit without those 
restrictions terminating if Region III of the United States Environmental Protection Agency, in 
writing and pursuant to 33 C.F.R. §320.4(d), advises the U.S. Army Corps of Engineers of water 
quality aspects to be taken into consideration and does not subsequently indicate that those 
considerations have been addressed.  In the event that EPA expresses such concerns and 
Plaintiffs challenge a Clean Water Act Section 404 permit for the Huff Creek Surface Mine on 
those grounds, then all other provisions of this Global Settlement Agreement shall remain in full 
force and effect. 
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VI.  REPORTING 
 
18.  Patriot’s Annual Reporting.   Beginning in 2013 and continuing through 2023 Patriot shall 
provide the Plaintiffs with an annual report summarizing the status of its efforts to comply with 
the terms of Section V of this Agreement.  The annual report shall be submitted to the Plaintiffs 
no later than March 1 of the year following the calendar year that is the subject of the report.  
Beginning in 2024, Patriot shall provide the Plaintiffs with an annual report only after the 
Plaintiffs collectively request such a report.  At any point and without modifying this Global 
Settlement Agreement, the Parties can agree to reduce the frequency of this reporting 
requirement or delete the requirement altogether.   
 
19.  Confidential Material.  Patriot may designate any and all communications, documents, 
data, information or other material provided to the Plaintiffs pursuant to this Global Settlement 
Agreement as Confidential Material by marking such information with the term “Confidential” 
or “Business Confidential.”  The Plaintiffs shall hold any Confidential Material in confidence 
and limit distribution of the information to their counsel and those individuals within their 
organizations directly involved in the Litigations (provided they have signed a confidentiality 
agreement).  The Plaintiffs shall not disclose Confidential Material to, or share Confidential 
Material with, Patriot’s competitors, the public, regulators, or any other entity or third party 
without first obtaining Patriot’s written consent unless (a) the Plaintiffs’ disclosure is required by 
a court or other legal authority of competent jurisdiction or (b) the disclosure is made in a court 
action to enforce the terms of this Global Settlement Agreement or the Modified Consent Decree 
described in Paragraph 10 above and the court or other legal authority of competent jurisdiction 
has refused to allow the Confidential Material to be filed under seal.  The provisions of 
paragraphs 19 through 21 shall apply to Confidential Material provided pursuant to the Modified 
Consent Decree described in Paragraph 10 of this Global Settlement Agreement. 
 
 
20.  Procedure in the Event of Subpoena or Official Requests for Confidential Information.  
If any person or entity, including any agency of the United States Government or any state or 
local government or any representative of any branch or committee of Congress or any state or 
local legislature, to whom disclosure of Confidential Material under this Global Settlement 
Agreement has not been authorized requests, subpoenas, or otherwise seeks to obtain any such 
Confidential Material within the Plaintiffs’ possession or control, the Plaintiffs shall immediately 
inform Patriot.  In any event, no Confidential Material shall be disclosed until so ordered by a 
court or other authority of competent jurisdiction and Patriot has exhausted or waived its 
remedies with respect to producing such Confidential Material.  Patriot agrees to reimburse 
Plaintiffs for any court-ordered sanctions, attorney-fee awards, or other costs assessed against 
them as result of Plaintiffs’ compliance with this paragraph. 
 
21.  Procedure in the Event of a Dispute Related to Confidential Information.  
Notwithstanding paragraphs 19 and 20, if the Plaintiffs believe that Patriot has labeled material 
in the Annual Report required under Paragraph 18 as Confidential Material and that such 
material should not be considered confidential, then it shall notify Patriot of its position within 
ninety (90) days of receiving the Annual Report.  Patriot shall have thirty days file a motion for 
protective order with the District Court.  Plaintiffs shall not disclose any Confidential Material 
before the expiration of Patriot’s exhaustion of its legal rights to protect the material.  If the 
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Plaintiffs do not raise an objection to the labeling of information as Confidential Material within 
ninety (90) days, then their ability to challenge such designation by Patriot shall be waived.    
 

VII.  DISPUTE RESOLUTION 
 
22.  Notice of Dispute.  Except for disputes arising under the Modified Consent Decree in the 
Patriot Litigation or the District Court’s October 8, 2010 Orders in the Hobet Litigation and 
Apogee Litigation, if either the Plaintiffs (collectively) or Patriot believe a dispute has arisen 
under this Agreement, then the Plaintiffs or Patriot as the case may be, shall provide written 
notice of the issue they believe to be in dispute, the nature of the dispute, and the terms of this 
Global Settlement Agreement impacted by the dispute to the other Parties to this Agreement.  
Upon receipt of any such written notice, the Parties agree to move expeditiously and in good 
faith to seek to negotiate an acceptable resolution of the dispute for a period of twenty-one (21) 
days.   If a dispute has not been satisfactorily resolved during the twenty-one (21) day period of 
good faith negotiations, at the conclusion of any such negotiation, any Party may ask a court of 
competent jurisdiction to enforce the Global Settlement Agreement. 
 

VIII.  NOTICE 
 
23.  Notice.  Any notice or other documents required or permitted to be given under the terms of 
this Global Settlement Agreement shall be deemed delivered (i) when received, if personally 
delivered; (ii) upon receipt of an electronic copy, facsimile, or other electronic transmission; or 
(iii) one business day after delivery thereof to a nationally recognized overnight delivery service 
which provides receipt of service addressed to the Parties as follows: 
 
If to Patriot: 
 

Joseph W. Bean 
 Senior Vice President -- Law and Administration 
Patriot Coal Corporation 
12312 Olive Boulevard 
St. Louis, MO  63141 
314.275.3636 (Tel.) 
JBean@PatriotCoal.com 
 
With a copy to: 
 
Andrew McCallister 
Senior Counsel  
Patriot Coal Corporation 
P.O. Box 1233 
Charleston, WV 25324 
304.340.1714 (Tel.) 
304.380.0371 (Facsimile) 
AMcCallister@PatriotCoal.com 
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If to OVEC, Highlands Conservancy, or Sierra Club: 
 
 Derek Teaney 
 Senior Attorney 
 Appalachian Mountain Advocates 
 P.O. Box 507 
 Lewisburg, WV 24901 
 304.793.9007 (Tel.) 
 304.645.9008 (Facsimile) 
 dteaney@appalmad.org 
 
Any Party may unilaterally replace the person designated to receive notice on its behalf under 
this Global Settlement Agreement by sending written notice of such replacement to the other 
Parties. 

IX.  GENERAL TERMS 
 
24.  Authorization of Payment of the Plaintiffs’ Fees. Patriot will seek the Bankruptcy Court’s 
authorization, through the approval of this Global Settlement Agreement, to pay $96,125.40 in 
fees and costs incurred by the Plaintiffs’ counsel through the Effective Date as a result of 
monitoring of the Companies’ compliance with previous District Court Orders and Consent 
Decrees and will pay such fees within 30 days of the District Court’s entry of a Modified 
Consent Decree meeting the requirements of Paragraph 9 above.    
 
25.   Modification of this Global Settlement Agreement.  This Global Settlement Agreement 
may be modified only in writing and only by mutual consent of the Parties.   
 
26.  Obligations of Patriot Subsidiaries.  This Global Settlement Agreement shall be binding 
upon and shall inure to the benefit of Patriot Coal Corporation and all of its subsidiaries; 
provided, however, that nothing in this Global Settlement Agreement shall be construed to 
extend any obligation of any of the Companies to each other or to any other subsidiary, including 
with respect to performing any selenium treatment or other environmental compliance 
obligations. Selling, transferring, spinning off, or otherwise relinquishing control of a subsidiary 
of Patriot Coal Corporation shall not relieve that subsidiary from the limitations on Large Scale 
Surface Mining established in this Global Settlement Agreement, including the provisions of 
Paragraphs 12 and 15.  Provided, however, that the limitations on Large Scale Surface Mining 
shall not apply to or bind any subsidiary of Patriot Coal Corporation that is sold, spun off, 
transferred or otherwise separated from Patriot Coal Corporation during the bankruptcy cases in 
the case of a liquidation of Patriot or the exercise of rights and remedies by Patriot's post-petition 
lenders.  The limitations on Large Scale Surface Mining shall not transfer to (a) any purchaser of 
any asset (other than stock) of Patriot Coal Corporation or any of its subsidiaries or any of such 
purchaser’s other subsidiaries or affiliates or (b) any purchaser of the stock of either Patriot Coal 
Corporation or any of its subsidiaries or any of such purchaser’s other subsidiaries or affiliates 
(but after such stock purchase shall continue to apply to Patriot Coal Corporation and its 
subsidiaries, except as provided in the preceding sentence).  Provided, however, that if Patriot 
Coal Corporation and/or any of its subsidiaries cease to exist for any reason, the limitations on 
Large Scale Surface Mining, including the provisions of paragraphs 12, 15, and 16 shall remain 
applicable to mines owned and/or operated by Patriot Coal Corporation or any of its subsidiaries 
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at the time that the entity or entities ceased to exist as if Patriot Coal Corporation or the relevant 
subsidiary or subsidiaries still existed. 
 
27.  Assignment.  The Plaintiffs may not assign their rights and obligations under this Global 
Settlement Agreement without the express written consent of the Parties, nor shall any third 
party succeed to the rights and obligations of the Plaintiffs under this Agreement without the 
express written consent of all Parties.  
 
28.  Third Parties.  Other than those entities identified in Paragraph 26 above:  (a) this Global 
Settlement Agreement is not intended for the benefit of any third party and shall not be 
enforceable by any third party; and (b) nothing in this Global Settlement Agreement is intended 
to bind any third party. 
 
29.  Real Property.  Nothing in this Global Settlement Agreement creates any encumbrance or 
servitude upon any real property, whether owned or leased, by Patriot and no term, limitation or 
provision contained herein shall be construed to run with any real property.  To the extent any 
lessor claims that any term of this Global Settlement Agreement or compliance herewith 
constitutes a default under a lease that would allow the lessor to forfeit the lease or recover 
damages (a “Claim of Default”), then the term or compliance upon which the Claim of Default is 
based shall not apply to that lease held by Patriot.  Upon becoming aware of the Claim of 
Default, Patriot shall promptly provide Plaintiffs notice of the Excluded Term and any lease 
and/or permit impacted by it.  Patriot shall provide additional notice at least ten days prior to 
commencing any activity on this lease that would have otherwise been prohibited by such term 
or compliance.   
 
30.  Force Majeure.  “Force Majeure,” for purposes of this Global Settlement Agreement, is 
defined as any event arising from causes beyond the reasonable control of Defendants, of any 
entity controlled by Defendants, or of Defendants’ contractors, which delays or prevents the 
performance of any obligation under this Global Settlement Agreement despite Defendants’ best 
efforts to fulfill the obligation. The requirement that Defendants exercise “good faith efforts to 
fulfill the obligation” includes using best efforts to anticipate any potential Force Majeure event 
and best efforts to address the effects of any such event (a) as it is occurring and (b) after it has 
occurred to prevent or minimize any resulting delay to the greatest extent possible. “Force 
Majeure” does not include Defendants’ financial inability to perform any obligation under this 
Global Settlement Agreement. 
 
31.  Construction.  Questions regarding the interpretation of this Global Settlement Agreement 
shall not be resolved against any Party on the ground that this Agreement has been drafted by 
that Party.   This Global Settlement Agreement is the result of review, negotiation, and 
compromise by each Party in consultation with competent counsel of its choosing.  
 
32.  Authority to Enter Into Agreement.  The undersigned representative for each Party 
represents, certifies, and warrants that he or she is duly authorized by the Party whom he or she 
represents to enter into the terms of this Global Settlement Agreement and bind such Party 
legally to the Global Settlement Agreement.  Patriot’s entry into this Global Settlement 
Agreement is conditioned upon approval by the Bankruptcy Court.  Patriot shall use 
commercially reasonable efforts to obtain an order of the Bankruptcy Court providing such 
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approval (the “Bankruptcy Approval Order”).  If the Bankruptcy Court (or a higher court) shall 
deny entry of the Bankruptcy Approval Order, in whole or in part, then any of the parties may 
terminate this Settlement Agreement by providing written notice of termination to the other party 
and without need for further action, whereupon this Global Settlement Agreement shall be null 
and void as of the date of such termination, and none of the Parties shall thereafter be bound by 
this Global Settlement Agreement or any of its terms. 
 
33. Execution in Counterparts.  This Global Settlement Agreement may be signed 
simultaneously or in counterparts by the respective signatories, which shall be fully valid and 
binding as if a single document was signed by all of the signatories, and the counterparts, 
together shall constitute one single document. 
 
34. Donation to West Virginia Nonprofit.  Patriot agrees to make a donation of $500,000 to the 
West Virginia Land Trust, the West Virginia University College of Law Land Use and 
Sustainability Clinic, or any other West Virginia non-profit organization to which the Parties 
agree.  Such payment shall be made within 180 days of Patriot successfully reorganizing 
pursuant to a chapter 11 plan of reorganization.  The Parties shall confer at least 90 days prior to 
the payment being due to determine the recipient of the donation.  If the Parties do not agree 
otherwise, the West Virginia Land Trust shall be the recipient of the donation, but only if it first 
commits to expending this money in accordance with its mission. 
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57384565v1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

 
HUNTINGTON DIVISION 

 
       
      ) 
OHIO VALLEY ENVIRONMENTAL ) 
COALITION, INC., WEST VIRGINIA ) 
HIGHLANDS CONSERVANCY, INC., ) 
and SIERRA CLUB,    ) 
      ) 
    Plaintiffs, )  Civil Action No. 3:09-cv-1167 
      ) Honorable Robert C. Chambers 
v.      ) 
      ) 
HOBET MINING, LLC,   ) 
      ) 
    Defendant. ) 
      ) 

 
 

JOINT MOTION TO MODIFY COURT ORDER 

Pursuant to Fed. R. Civ. P. 6(b) and 60(b) and L.R. Civ. P. 7.1, Plaintiffs Ohio 

Valley Environmental Coalition, Inc., West Virginia Highlands Conservancy, Inc., and Sierra 

Club, and Defendant Hobet Mining, LLC (“Hobet Mining”) (collectively, the “Parties”) hereby 

submit this joint motion requesting that the Court modify its October 8, 2010 Order (“Order”) to 

(1) extend the deadline set forth in paragraph 1 of the Order for Defendant to achieve compliance 

with the selenium effluent limitations for Hobet Outfall 001 until August 1, 2014; and (2) modify 

the requirement regarding the Irrevocable Standby Letter of Credit in the manner set forth in the 

proposed order filed as Attachment 1 hereto. 

In the support of their request, the Parties state as follows: 
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1. On October 8, 2010, the Court entered the Order, which requires Hobet 

Mining to “achieve compliance with the selenium effluent limitations for Hobet outfall 001 on 

NPDES permit WV1022291 by May 1, 2013.”  Order ¶ 1. 

2. In addition to the compliance schedule set forth for Hobet Outfall 001 in 

the Order, Hobet Mining has separately agreed in a Consent Decree entered before this Court in 

Civil Action No. 3:11-cv-00115 (“Consent Decree”) to meet compliance deadlines with respect 

to a number of additional outfalls, including Hobet Outfalls 004 (of WV/NPDES Permit 

WV1017225) and 084 (of WV/NPDES Permit WV0099392). 

3. Since entry of the Order, Defendant has worked diligently and in good 

faith to comply with the deadline set forth therein, and has made progress with respect to 

constructing a treatment system that will allow it to achieve compliance with the selenium 

effluent limitations for Hobet Outfall 001.  Through this work, and through its continuing efforts 

to identify selenium treatment technologies, Defendant has also made significant progress in 

identifying treatment options for achieving compliance with the selenium effluent limitations at 

other outfalls.  As a result, the Parties believe it may be possible for Defendant to achieve 

compliance for Outfall 004, which discharges in the immediate vicinity of the treatment plant 

site for Outfall 001, significantly prior to the deadlines set forth in the Consent Decree, and the 

Parties have proposed to amend the compliance deadline for that outfall.  In addition, the Parties 

have further agreed that Hobet Mining will evaluate the feasibility of bringing Outfall 084, 

which is in the same watershed, into compliance within the same timeframe. 

4. On July 9, 2012, Hobet Mining, along with its parent company, Patriot 

Coal Corporation and substantially all of its subsidiaries, filed for reorganization under chapter 

11 of the Bankruptcy Code.   
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5. Due to issues associated with the reorganization process as well as the 

demonstrated progress with respect to achieving compliance at Outfall 001, the likelihood that 

compliance for Hobet Outfall 004 and potentially Outfall 084 may be achieved significantly 

prior to the compliance deadlines, and Defendant’s additional obligations under the proposed 

Modified Consent Order in Ohio Valley Environmental Coalition, Inc. v. Patriot Coal 

Corporation et al., Civ. No. 3:11-cv-0015, the Parties believe that it is appropriate to extend the 

deadline set forth in paragraph 1 of the Order for Defendant to achieve compliance with the 

selenium effluent limitations for Hobet Outfall 001 until August 1, 2014. 

6. In addition to the compliance deadline set forth therein, the Order further 

requires that Hobet Mining maintain a “$45 million Irrevocable Standby Letter of Credit filed 

with the Clerk of Court on September 22, 2010” to provide financial assurance with respect to 

the work to be completed at Hobet Outfall 001, and the work to be completed at three Apogee 

Coal Company, LLC (“Apogee”) outfalls covered by the Court’s order in Civil Action No. 3:07-

cv-00413.  Order ¶ 4.  The Order also states that “[u]pon order of the Court the amount of the 

letter of credit may be increased or decreased, after notice and opportunity to be heard is 

afforded the parties.”  Id. 

7. In completing the work set forth above and the work mandated by the 

Court’s order in Civil Action No: 3:07-cv-00413, Hobet Mining and Apogee Coal have incurred 

significant costs.  Consequently, the outstanding financial commitment required to complete the 

work for which financial assurance is required under the Order has decreased substantially.  As a 

result, pursuant to paragraph 4 of the Order, the Parties agree that it would be appropriate to 

adjust the amount of the Irrevocable Standby Letter of Credit to $_____, the estimated cost of 

outstanding work necessary to complete construction of the treatment systems at Outfall 001 
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(including the addition of Outfall 004 to that treatment system) and the three outfalls covered by 

the Court’s order in Civil Action No. 3:07-cv-00413. 

8. In addition, the Parties further request that the Court establish a 

mechanism, as set forth in the proposed order filed herewith as Attachment 1, to permit the 

Special Master to recommend to the Court further adjustments to the amount of the Irrevocable 

Standby Letter of Credit as additional work is completed to reflect the remaining cost of the 

work to complete the projects mandated by the Court’s orders in this case and in Civil Action 

No. 3:07-cv-00413. 

9. Plaintiffs’ participation in this Joint Motion is wholly contingent on the 

Court’s entry of the proposed Modified Consent Decree in Ohio Valley Environmental Coalition, 

Inc. v. Patriot Coal Corporation et al., Civ. No. 3:11-cv-0115.  If the Court were to decline to 

enter the proposed Modified Consent Decree in that matter, then Plaintiffs would oppose this 

motion for the reasons set forth in their Response to Defendants’ Motion for Modification of 

Orders and Consent Decree (Doc. No. 181). 

10. Therefore, subject to Plaintiffs’ reservation of rights in Paragraph 9 above, 

the Parties jointly request that the Court grant this motion and enter the proposed order filed as 

Attachment 1 hereto and (1) extend the deadline set forth in paragraph 1 of the Order for 

Defendant to achieve compliance with the selenium effluent limitations for Hobet Outfall 001 on 

NPDES permit WV1022911 until August 1, 2014; and (2) modify the requirements set forth in 

paragraph 4 of the Order regarding the Irrevocable Standby Letter of Credit in the manner set 

forth in the proposed order. 

WHEREFORE, the Parties hereby jointly request that their motion be granted. 
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Dated: December  ___, 2012 

Jointly submitted by: 

 
__________________________   ________________________________ 
Robert G. McLusky     Derek O. Teaney 
Blair M. Gardner     Joseph M. Lovett 
Jackson Kelly PLLC     Appalachian Mountain Advocates 
1600 Laidley Tower, P.O. Box 553    P.O. Box 507 
Charleston, West Virginia 25322    Lewisburg, WV 24901 
(304) 340-1146      dteaney@appalachian-center.org 
bgardner@jacksonkelly.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

 
HUNTINGTON DIVISION 

 
       
      ) 
OHIO VALLEY ENVIRONMENTAL ) 
COALITION, INC., WEST VIRGINIA ) 
HIGHLANDS CONSERVANCY, INC., ) 
and SIERRA CLUB,    ) 
      ) 
    Plaintiffs, )  Civil Action No. 3:09-cv-1167 
      ) Honorable Robert C. Chambers 
v.      ) 
      ) 
HOBET MINING, LLC,   ) 
      ) 
    Defendant. ) 
      ) 

 
 
 

[PROPOSED] ORDER 

Plaintiffs Ohio Valley Environmental Coalition, Inc., West Virginia Highlands 

Conservancy, Inc., and Sierra Club, and Defendant Hobet Mining, LLC (collectively, the 

“Parties”) have requested that the Court modify its October 8, 2010 Order (“2010 Order”) to (1) 

extend the deadline set forth in paragraph 1 of the 2010 Order for Defendant to achieve 

compliance with the selenium effluent limitations for Hobet outfall 001 until August 1, 2014; 

and (2) modify the requirement regarding the Irrevocable Standby Letter of Credit set forth in 

paragraph 4 of the 2010 Order. 

Upon the joint motion of the Parties, by their counsel, and for good cause shown, 

IT IS HEREBY ORDERED THAT 
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1. The deadline set forth in paragraph 1 of the 2010 Order for Defendant to 

achieve compliance with the selenium effluent limitations for Hobet outfall 001 on NPDES 

permit WV1022911 be extended until August 1, 2014. 

2. The amount of the Irrevocable Standby Letter of Credit required under 

paragraph 4 of the 2010 Order shall be modified to $______.  Further, from the date of this Order 

until the compliance date set forth in paragraph 1 hereof, the Special Master is authorized to 

recommend further adjustments in the amount of the Irrevocable Standby Letter of Credit, from 

time-to-time as appropriate, to reflect additional work completed on the treatment systems as of 

that date mandated by this Order and the 2010 Order.  Upon the failure of any party to object to 

the Special Master’s recommendation within 14 days of receipt of notice that he intends to 

recommend an adjustment to the Court, the Special Master shall submit his recommendation to 

the Court for its approval. 

The Court DIRECTS the Clerk to send a copy of this Order to counsel of record 

and any unrepresented parties. 

ENTERED: December _____, 2012 

 
 
 

__________________________________________ 
ROBERT C. CHAMBERS     
UNITED STATES DISTRICT JUDGE   
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 IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

AT HUNTINGTON 
 
OHIO VALLEY ENVIRONMENTAL 
COALITION, INC.; WEST VIRGINIA  
HIGHLANDS CONSERVANCY, INC.; 
and SIERRA CLUB 
 
  Plaintiffs, 
 
v.       CIVIL ACTION NO. 3:11-cv-00115 
        
PATRIOT COAL CORPORATION,  
APOGEE COAL COMPANY, LLC, 
CATENARY COAL COMPANY, LLC 
And HOBET MINING LLC 
 
 
  Defendants. 
 

MODIFIED CONSENT DECREE 
 

I.   RECITALS 
 

1. On February 18, 2011, Plaintiffs Ohio Valley Environmental Coalition, 

Inc., West Virginia Highlands Conservancy, Inc., and Sierra Club (collectively “Plaintiffs”) filed 

this action against Defendants Patriot Coal Corporation (“Patriot”), Apogee Coal Company, LLC 

(“Apogee”), Catenary Coal Company, LLC (“Catenary”), and Hobet Mining, LLC (“Hobet”) 

(collectively “Defendants”) (Plaintiffs and Defendants collectively “Parties”).  On April 14, 

2011, Plaintiffs subsequently filed a First Amended Complaint for Declaratory and Injunctive 

Relief and for Civil Penalties. 

2. The Amended Complaint alleged that: 

a.  Defendant Apogee had discharged concentrations of selenium in 

excess of the effluent limits for that parameter contained in West 

Virginia/National Pollution Discharge Elimination System 
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(“WV/NPDES”) Permit No. WV0099520 issued to Apogee by the 

West Virginia Department of Environmental Protection 

(“WVDEP”) pursuant to Section 402 of the federal Clean Water 

Act (“CWA”) and the West Virginia Water Pollution Control Act.  

b.  Defendant Catenary had discharged concentrations of selenium in 

excess of the effluent limits for that parameter contained in 

WV/NPDES Permit Nos. WV0093751, WV0096920, 

WV0096962, and WV1014684 issued to Catenary by the WVDEP 

pursuant to Section 402 of the CWA and the West Virginia Water 

Pollution Control Act. 

c. Defendant Hobet had discharged concentrations of selenium in 

excess of the effluent limits for that parameter contained in 

WV/NPDES Permit Nos. WV1017225, WV0099392, 

WV1016776, WV1020889, and WV1021028 issued to Hobet by 

the WVDEP pursuant to Section 402 of the CWA and the West 

Virginia Water Pollution Control Act. 

3. The Amended Complaint further alleged that Defendants’ discharges of 

selenium in concentrations exceeding those permitted by their respective WV/NPDES permits 

constituted violations of the performance standards under the federal Surface Mining Control and 

Reclamation Act of 1977 (“SMCRA”).  

4. On January 18, 2012, the Parties filed a Notice of Lodging of Proposed 

Consent Decree (“Consent Decree”).  The Parties intended the Consent Decree to resolve in their 

entirety the claims set forth in the Amended Complaint.  On March 5, 2012, the United States 

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 35 of 102



 3 

filed a notice indicating that it had no objections to the entry of the Consent Decree, and on 

March 15, 2012 the Court issued an order entering the Consent Decree. 

5. On July 9, 2012, Hobet, Apogee, and Catenary -- along with their parent 

company, Patriot Coal Corporation and substantially all of its subsidiaries -- filed for 

reorganization under chapter 11 of the U.S. Bankruptcy Code.   

6. Since entry of the Consent Decree, Defendants have worked diligently and 

in good faith to comply with the deadlines set forth therein, have paid the civil penalties required 

under Section V therein, have funded the Supplemental Environmental Project described in 

Section VI therein, and have made significant progress with respect to identifying new treatment 

technologies for achieving compliance with the selenium effluent limitations for a number of 

outfalls included in the Amended Complaint.  As a result of these efforts, the Parties believe 

Defendants will be able to achieve compliance for Outfall 004 of Hobet’s WV/NPDES Permit 

WV1017225 significantly prior to the deadline set forth in the Consent Decree, and the Parties 

now seek to amend the compliance deadline set forth in the Consent Decree for that Outfall.  In 

addition, the Parties further seek to amend the Consent Decree to reflect that Hobet will evaluate 

the feasibility of bringing Outfall 084 of WV/NPDES Permit WV0099392, which is in the same 

watershed as Outfall 004 of WV/NPDES Permit 1017225, into compliance within the same 

timeframe. 

7. Due to issues associated with the Chapter 11 reorganization process, the 

Parties have entered into good faith negotiations with respect to the remaining compliance 

deadlines set forth in the Consent Decree, and seek to amend the compliance deadlines for those 

outfalls. 
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8. The Parties recognize, and the Court by entering this Modified Consent 

Decree finds, that the Modified Consent Decree has been negotiated by the Parties in good faith 

and will avoid further litigation among the Parties, and that this Decree is fair, reasonable and in 

the public interest.  By entering into this Modified Consent Decree, Defendants do not admit any 

of the allegations set forth in the Complaint or the Amended Complaint. 

 NOW, THEREFORE, with the consent of the Parties, IT IS HEREBY ADJUDGED, 

ORDERED AND DECREED as follows: 

II.   JURISDICTION AND VENUE 
 

9. This Court has jurisdiction over the Parties and over the subject matter of 

this action pursuant to 28 U.S.C. § 1331 (federal question jurisdiction), 33 U.S.C. § 1365 (CWA 

citizen suit provision) and 30 U.S.C. § 1270 (SMCRA citizen suit provision). 

10. Venue is proper in the Southern District of West Virginia pursuant to 28 

U.S.C. § 1391(b) and (c), because it is the judicial district in which Defendants are located, 

reside and/or do business, and/or in which the violations alleged in the Amended Complaint 

occurred, as well as 33 U.S.C. § 1365(c)(1), because the sources of the alleged CWA violations 

are located in this judicial district, and 30 U.S.C. § 1270(c), because the coal mining operations 

complained of are located in this judicial district. 

11. For purposes of this Modified Consent Decree, or any action to enforce 

this Modified Consent Decree, Defendants consent to this Court’s jurisdiction over this Modified 

Consent Decree and consent to venue in this judicial district. 

III.   APPLICABILITY 
 

12. The provisions of this Modified Consent Decree apply to and are binding 

upon Plaintiffs and those with authority to act on their behalf, including, but not limited to, their 
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officers, directors, and staff; upon Defendants and any of their respective successors and/or 

assigns; and upon other persons or entities otherwise bound by the law. 

13. Except for those restrictions on Large Scale Surface Mining set forth in 

Paragraphs 42 through 46 herein, the applicability and duration of which shall be governed 

solely by the terms of Section VIII, no transfer of ownership or operation of any Facility shall 

relieve Defendants of their obligation to ensure that the terms of this Modified Consent Decree 

are implemented, provided, however that, prior to any transfer, any Defendant desiring to 

transfer ownership or operation of any Facility shall provide a copy of this Modified Consent 

Decree to the proposed transferee and require the transferee to provide written confirmation to 

the Court acknowledging the terms of the Modified Consent Decree and that the transferee will 

be bound by those terms.  In such event, said Defendant shall no longer be subject to this Decree.  

There shall be no requirement to provide written confirmation to the Court if the ultimate parent 

of a Defendant will change as a result of a transaction, but the Defendant owning or operating the 

Facility will not change.  In any event, all transferees, subsequent owners, and operators shall be 

bound by the terms of this Modified Consent Decree, consistent with applicable law.   

14. Defendants shall provide a copy of this Modified Consent Decree to all 

officers, employees and agents whose duties include compliance with any provision of this 

Modified Consent Decree, as well as to any contractor retained to perform work required under 

this Modified Consent Decree. 

IV.  DEFINITIONS 
 

15. Terms used in this Modified Consent Decree that are defined in the CWA, 

SMCRA or in regulations issued pursuant thereto shall have the meanings assigned to them 
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therein, unless otherwise provided in this Decree.  Whenever the terms set forth below are used 

in this Modified Consent Decree, the following definitions shall apply: 

a. “Alternative Abatement Plan” shall mean a plan for the implementation of a 

Listed Technology at a Covered Outfall; 

b. “Amended Complaint” shall mean the First Amended Complaint for Declaratory 

and Injunctive Relief and for Civil Penalties filed by Plaintiffs in this action on April 14, 

2011; 

c. “Bankruptcy Court” shall mean the United States Bankruptcy Court for the 

Southern District of New York or other bankruptcy court of competent jurisdiction; 

d. “Consent Decree” shall mean the Consent Decree entered by this Court on March 

15, 2012. 

e. “Covered Outfalls” shall mean the discharge points for the Covered Permits as 

identified in Appendix A to this Modified Consent Decree. 

f. “Covered Permits” shall mean Defendants’ permits that were the subject of this 

litigation as those permits are now in effect and as they may be amended, modified, or 

renewed, following the procedures for such amendment, modification, or renewal prescribed 

by the applicable federal and state statutes and regulations and interpreted by this Court in 

relevant decisions for the duration of this Modified Consent Decree, including: WV/NPDES 

Permit Nos. WV0099520, WV0093751, WV0096920, WV0096962, WV1014684, 

WV1017225, WV0099392, WV1016776, WV1020889, and WV1021028.  Unless a 

proposed modification falls within the definition of a “minor modification” as provided in 47 

C.S.R. § 30-8.2.c.1, any change to the selenium effluent limitations in the Covered Permits 

shall be a major modification subject to public notice and comment and all other applicable 
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requirements of federal and state law.  In all events, if a Defendant intends to apply for a 

“minor modification” that would affect the selenium effluent limitations in one or more of 

the Covered Permits, that Defendant shall notify Plaintiffs of that intent at least 30 days prior 

to submitting a modification application to WVDEP. 

g. "Daily maximum violation” shall mean an exceedance of the effective maximum 

daily effluent limit of the applicable WV/NPDES Permit.  

h. “Day” shall mean a calendar day unless expressly stated to be a business day. In 

computing any period of time under this Modified Consent Decree, where the last day would 

fall on a Saturday, Sunday or federal holiday, the period shall run until the close of business 

of the next business day except for purposes of calculating periods of stipulated payments 

under Section IX of this Decree; 

i. “DMR” means a Discharge Monitoring Report for one of the Covered Permits; 

j. “Effective Date” shall have the definition provided in Section XV; 

k. “Facility” or “Facilities” shall mean Defendants’ Covered Outfalls and mining 

operations subject to the Covered Permits; 

l. “Large Scale Surface Mining” shall mean Surface Mining requiring an individual 

permit under Section 404 of the Clean Water Act.  For purposes of this Modified Consent 

Decree, underground face-ups, haul roads, preparation plants and facilities typically 

associated therewith (e.g., overland belts, storage areas, etc.), refuse impoundments and 

Small Scale Surface Mining are not considered Large Scale Surface Mining, 

notwithstanding, in each of the foregoing cases, any need for an individual Section 404 

permit; 
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m. “Maximum daily effluent limit” shall mean maximum daily selenium discharge 

limitation as defined in 40 C.F.R. § 122.2; 

n. “Modified Consent Decree” or “Decree” shall mean this Modified Consent 

Decree and the appendices attached hereto; 

o. “Monthly average effluent limit” shall mean average monthly selenium discharge 

limitation as defined in 40 C.F.R. § 122.2; 

p. “Monthly average violation” shall mean an exceedance of the effective monthly 

average effluent limit of the applicable WV/NPDES Permit; 

q. “Paragraph” shall mean a portion of this Modified Consent Decree identified by 

an Arabic numeral; 

r. “Parties” shall mean Plaintiffs and Defendants; 

s. “Section” shall mean a portion of this Modified Consent Decree identified by a 

Roman numeral; 

t. “Small Scale Surface Mining” shall mean Surface Mining, provided that such 

activities  

(1) are conducted  

i. at complexes that have the three following characteristics: 

(a) underground mines in existence as of the date this 

Modified Consent Decree is entered or where it can be 

demonstrated that there were plans as of the date of entry of 

this Modified Consent Decree to conduct underground 

mining; (b) surface mines in existence as of the date this 

Modified Consent Decree is entered or where it can be 
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demonstrated there were plans as of the date this Modified 

Consent Decree is entered to conduct Surface Mining at 

those complexes; and (c) where Patriot or any of its 

subsidiaries is relying upon  property rights to mine coal 

that it or another coal mine operator obtained on or before 

the date this Modified Consent Decree is entered; or 

ii. for the purpose of generating material to reclaim an area 

permitted as a coal mining refuse area; and 

(2) use equipment typically associated with small scale surface mining such as 

end loaders, bulldozers, excavators, highwall miners, and augers or similar equipment. 

For purposes of this Modified Consent Decree, Small Scale Surface Mining is not associated 

with the construction of valley fills requiring an individual permit under Section 404 of the 

Clean Water Act. 

u. “State” shall mean the State of West Virginia; 

v. “Surface Mining” shall mean the removal of the earth and rock covering from the 

surface of the land to extract the coal;  

w. “USEPA” shall mean the United States Environmental Protection Agency; 

x. “WVDEP” shall mean the West Virginia Department of Environmental 

Protection; 

y. “WV/NPDES permit” shall mean a West Virginia / National Pollutant Discharge 

Elimination System permit issued by WVDEP pursuant to Section 402 of the CWA. 
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V.  CIVIL PENALTY  
 

16. As required under paragraphs 12 and 13 of the Consent Decree, 

Defendants have paid a civil penalty in the amount of $750,000 to the United States.  Together 

with the Supplemental Environmental Project (“SEP”) set forth in Section VI, the payment of 

this civil penalty was made in settlement of all of Plaintiffs’ claims in this action under the CWA 

and SMCRA for violations occurring prior to the effective date of the Consent Decree.   

17. The sum set forth in Paragraph 16, supra, resolves Plaintiffs’ demands for 

civil penalties under 33 U.S.C. § 1365 arising from any selenium violations alleged in Plaintiffs’ 

Amended Complaint and any selenium violations that have occurred or may occur at any 

Covered Outfalls or under any Covered Permits up to the effective date of the Consent Decree. 

18. Defendants shall not deduct any penalties paid under the Consent Decree 

pursuant to this Section in calculating their respective federal, state, or local income tax. 

VI.  SUPPLEMENTAL ENVIRONMENTAL PROJECT 

19. In addition to the civil penalty set forth in Section V, above, Defendants 

have paid a total of $6,750,000.00 to the West Virginia Land Trust in order to fund those 

Supplemental Environmental Projects required by Paragraph 16 of the Consent Decree and as set 

forth under Appendix B of the Consent Decree. 

20. Defendants shall not deduct their contribution to the SEP or any payments 

made pursuant to Section IX (“Stipulated Payments”) in calculating their respective federal, 

state, or local income tax. 

VII.   COMPLIANCE REQUIREMENTS  
 

21. This Modified Consent Decree in no way affects or relieves Defendants of 

their responsibility to comply with applicable federal, state and local laws, regulations and 
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permits, but Plaintiffs shall not seek any remedies under the CWA or SMCRA for violations of 

selenium effluent limits at the Covered Outfalls so long as this Decree is in effect other than 

those remedies set forth herein. 

22. Where any compliance obligation under this Section requires Defendants 

to obtain a federal, state or local permit or approval, Defendants shall submit timely and 

substantially complete applications and take all other actions necessary to obtain all such permits 

or approvals.  Defendants may seek relief under the provisions of Section X of this Modified 

Consent Decree (“Force Majeure”) for any delay in the performance of any such obligation 

resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to 

fulfill such obligation, if Defendants have submitted timely and substantially complete 

applications and have taken all other actions necessary to obtain all such permits or approvals.  

Notwithstanding the foregoing, if a failure to obtain, or a delay in obtaining, any permit or 

approval required to fulfill such obligation results from a successful challenge by Plaintiffs to a 

permitting or approval decision on an issue that Plaintiffs made a good-faith effort to resolve 

with Defendants prior to commencing such a challenge, then Defendants may not avail 

themselves of relief under Section X of this Modified Consent Decree. 

Treatment Technology Selection and Implementation 

23. Under their respective Covered Permits, each Defendant shall select and 

install selenium treatment technologies at each Covered Outfall such that the Covered Outfalls 

will achieve compliance with selenium discharge limits contained in relevant Covered Permits in 

accordance with the compliance date set forth in Appendix C (hereinafter a “Selected 

Technology”).  If a Defendant believes that compliance is or will be achieved without additional 

treatment at one or more Covered Outfalls, it shall so indicate on or before the relevant 
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technology selection date set forth in Appendix C and shall provide a written statement to the 

Plaintiffs and the Special Master setting forth the basis for that determination at that time.   

24. When a Defendant chooses the Selected Technology for any Covered 

Outfall, it shall also supply a reasonable schedule of activities necessary for the expeditious 

installation of that technology by the applicable compliance date set forth in Appendix C.  That 

schedule shall include (a) a reasonably detailed GANTT chart setting out key milestones for 

engineering, procurement, and construction and (b) a schedule for the Defendant’s submission of 

periodic progress reports to the Plaintiffs, the Court and any Special Master appointed under 

Section XIII below.  If an Alternative Abatement Plan is required under Paragraph 28 below, the 

Defendant shall provide such a plan by the dates specified in that Paragraph. 

25.   Sixty days before the technology selection date for any Covered Outfall 

as set forth in Appendix C, a list of technologies that may be used at the flow rates specified in 

the related category to treat and remove selenium at the Covered Outfalls or under the Covered 

Permits shall be certified by the Special Master.  Technologies appearing on such list are 

hereinafter referred to as “Listed Technologies.”  A Defendant may select a Listed Technology 

for installation and use at a Covered Outfall and a flow rate for which it has been listed. 

26. The list of technologies for each category of Covered Outfalls on 

Appendix C will be created pursuant to Paragraph 27, below.  A technology is only a Listed 

Technology for those categories where it has been added to the list of technologies pursuant to 

Paragraph 27.  The Parties will continue to cooperate in good faith to amend, update, add or 

delete technologies to the Listed Technologies for the Covered Outfalls.  In accordance with the 

procedures set forth in Paragraph 27, below, a technology may be added or deleted as a Listed 
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Technology for any particular Covered Outfall at any time prior to the compliance date for that 

Category as set forth in Appendix C. 

27. Technologies may be added to or deleted from the Listed Technologies, 

and such list may be amended, as follows:  

a. By agreement of the Parties;  

b. Based upon the determination of the Special Master after the 

presentation of a pilot report or other data by one of the parties; 

provided that, the moving party has the burden of establishing that 

the technology should be added to or deleted from the list because 

of its applicability to the flow rates of the outfalls on a particular 

list, and provided that the non-moving party has an opportunity to 

comment on and oppose the inclusion or deletion of any 

technology on the list; or 

c. Based upon the determination of the Special Master after one of 

the Parties submits a request to add or delete a technology based 

upon field data from installed treatment systems, and provided that 

the non-moving party has the opportunity to comment on and 

oppose the inclusion or deletion of any technology on the list.  

These data may come from third party sources.  

28.  No later than the technology selection date for a Covered Outfall 

established in Appendix C, a Defendant shall choose a Selected Technology for installation at 

that Covered Outfall.  A Selected Technology may, but need not, come from the Listed 
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Technologies for that category.  The Defendants shall choose a Selected Technology for each 

Covered Outfall, subject to the following:  

a. If a Defendant chooses a Selected Technology that is also a Listed 

Technology for a Covered Outfall, the Defendant shall not be 

required to submit an Alternative Abatement Plan for that Covered 

Outfall.  If a Defendant chooses a Listed Technology, the 

information required by Subparagraphs 24(a) and (b) shall be 

submitted to the Special Master and to Plaintiffs.  Plaintiffs shall 

have the opportunity to comment to the Special Master on the 

selection, as well as the information required by Subparagraphs 

24(a) and (b), within 21 days of receipt of the selection.  The 

Plaintiffs shall have the burden to establish by a preponderance of 

the evidence that such selection is inconsistent with customary 

engineering practices and principles.  In the event the Special 

Master agrees with Plaintiffs objections, then such technology 

shall be treated as a not Listed Technology for the Covered Outfall 

at issue for purposes of this Decree, including the Stipulated 

Payments provisions in Section IX, and the Defendant will be 

required to submit an Alternative Abatement Plan for the Covered 

Outfall at issue as required in Paragraph 28(b) below.   

b. Except as set forth in subparagraph 28(c), if a Defendant chooses a 

Selected Technology for a Covered Outfall that is not a Listed 

Technology, it shall also initially identify an alternative Listed 
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Technology (hereinafter “Alternative Technology”) by the relevant 

technology selection date and shall submit to the Plaintiffs and the 

Special Master an Alternative Abatement Plan containing, at a 

minimum, the following information regarding the Alternative 

Technology within 60 days after the relevant technology selection 

date:  

i. A process design narrative describing the effluent limits 

which will be met;  

ii. A listing of treatment objectives applicable to the design;  

iii. The characteristics of the water to be treated;  

iv. An engineering evaluation of applicable technologies 

capable of successfully treating the water;  

v. A narrative description of the design in sufficient detail to 

be reviewed by persons competent in water/wastewater 

treatment technologies;  

vi. Process design summary tables containing selected design 

parameters;  

vii. Preliminary size of major unit processes and ancillary 

equipment required;  

viii. Preliminary estimates of chemical requirements;  

ix. A process flow diagram containing primary flow lines;  

x. Major unit processes;  

xi. Preliminary flow and material balances;  
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xii. A Class 5 Capital cost estimate and operating cost estimate;  

xiii. A preliminary equipment list;  

xiv. A estimation of average and maximum flows from the 

outfall and a reasonably detailed equalization plan if any; 

xv. A reasonably detailed GANTT chart establishing a 

schedule for engineering, procurement, construction, and 

commissioning of the Alternative Technology;  

xvi. A preliminary engineering report (applicable to Covered 

Outfalls in Categories III, IV, and V only); and 

xvii. Any other information requested or required by the Special 

Master (applicable to Covered Outfalls in Categories I and 

II only).  

c. Notwithstanding the foregoing, if a ZVI-type treatment system is 

not a Listed Technology for Category I Covered Outfalls as of the 

relevant technology selection date set forth in Appendix C and a 

Defendant chooses a ZVI-type treatment system as a Selected 

Technology for any Covered Outfall in Category I, no Alternative 

Abatement Plan shall be due until March 1, 2013 and the 

Alternative Abatement Plan requirement will be waived if Special 

Master determines that the proposed ZVI-type system will 

succeed.  Provided, however, that Plaintiffs have an opportunity to 

comment and object to the omission of an Alternative Abatement 

Plan prior to the Special Master’s decision and the Special Master 
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will issue a written determination addressing the Parties’ respective 

positions.  

d. Notwithstanding the other provisions of this Decree, the Parties 

expect that Defendants will choose a Listed Technology for use at 

all Category IV and V Covered Outfalls (as Categories IV and V 

are set forth on Appendix C).  If, however, a Defendant chooses a 

Selected Technology that is not a Listed Technology for a 

Category IV or V Covered Outfall, that decision shall be submitted 

to the Special Master for review and Plaintiffs shall be entitled to 

comment.  The Defendant shall bear the burden of proof before the 

Special Master to establish that the Selected Technology will 

succeed in meeting the requirements of the Covered Permit at the 

Covered Outfall for which the Selected Technology has been 

chosen by the compliance deadline set forth in Appendix C.  The 

Defendant carries its burden when it establishes by a 

preponderance of the evidence that its choice of Selected 

Technology is consistent with customary engineering practices and 

principles.  If the Special Master approves the Selected 

Technology, the Defendant must also prepare and submit an 

Alternative Abatement Plan containing the elements set forth in 

Paragraph 28(b) above.  
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29. In determining when an Alternative Abatement Plan shall be implemented 

for a Covered Outfall under this Modified Consent Decree, the Defendant shall employ the 

following criteria:  

a. For Categories I and II: 

i. The first six months following the Category Compliance 

Date for the installation of a Selected Technology at a 

Covered Outfall shall be considered a “start-up” period for 

that Covered Outfall and sampling data acquired during 

those six months shall neither be used to determine whether 

a Defendant will be required to implement an Alternative 

Abatement Plan nor whether the Modified Consent Decree 

shall terminate as to that Covered Outfall, provided, 

however, that if a Selected Technology is constructed and 

commissioned prior to the Category Compliance Date set 

out in Appendix C, a Defendant may use sampling data 

acquired between the actual commissioning date and the 

Category Compliance Date set out in Appendix C to 

establish that the Modified Consent Decree should 

terminate as to that Outfall pursuant to Paragraph 31. 

ii. For months seven (7) through twelve (12) following the 

Category Compliance Date for the installation of a Selected 

Technology at a Covered Outfall, if more than four (4) of 

the samples of the effluent from the Covered Outfall 
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exceed the maximum daily selenium effluent limitations in 

the relevant Covered Permit or if two (2) of the monthly 

average selenium concentrations exceed the monthly 

average selenium effluent limitation in the relevant 

Covered Permit, then a Defendant shall implement an 

Alternative Abatement Plan for that Covered Outfall as 

soon as possible, except that a Defendant shall have the 

right to seek approval from the Special Master to continue 

using the original Selected Technology.  The Defendant 

shall seek approval from the Special Master and shall bear 

the burden of proof that the Selected Technology will be 

able to attain the required compliance with the relevant 

selenium limits in the relevant Covered Permit without 

implementing the Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the extent 

to which the violations exceeded the permit limits, flows, 

upsets, and any other operating conditions. 

iii. If a Defendant does not achieve six consecutive months of 

compliance with the selenium effluent limitations on a 

Covered Outfall in the relevant Covered Permit during the 

first twelve months following the Category Compliance 

Date in Appendix C, then that Defendant shall implement 

an Alternative Abatement Plan for that Covered Outfall as 
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soon as possible, except that that Defendant shall have the 

right to seek approval from the Special Master to continue 

using the original Selected Technology.  The Defendant 

shall seek approval from the Special Master and shall bear 

the burden of proof that the Selected Technology will be 

able to attain the required compliance with the relevant 

selenium limits in the relevant Covered Permit without 

implementing the Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the extent 

to which the violations exceeded the permit limits, flows, 

upsets, and any other operating conditions. 

iv. If this Modified Consent Decree is not terminated as to a 

Covered Outfall pursuant to Paragraphs 31 and 95 during 

the first 12-month period following the Category 

Compliance Date established in Appendix C for that 

outfall, but the Alternative Abatement Plan is not triggered 

for that Outfall under Subparagraphs 29(a)(ii) or (iii), then 

the following triggers for the Alternative Abatement Plan 

shall apply during each subsequent 12-month period until 

the Modified Consent Decree is terminated as to that 

Covered Outfall: 

1. If more than four (4) of the samples of the effluent 

from the Covered Outfall exceed the maximum 
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daily selenium effluent limitations in the relevant 

Covered Permit or if two (2) consecutive monthly 

average selenium concentrations exceed the 

monthly average selenium effluent limitation in the 

relevant Covered Permit, then a Defendant shall 

implement an Alternative Abatement Plan for that 

Covered Outfall as soon as possible, except that a 

Defendant shall have the right to seek approval 

from the Special Master to continue using the 

original Selected Technology.  The Defendant shall 

seek approval from the Special Master and shall 

bear the burden of proof that the Selected 

Technology will be able to attain the required 

compliance with the relevant selenium limits in the 

relevant Covered Permit without implementing the 

Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the 

extent to which the violations exceeded the permit 

limits, flows, upsets, and any other operating 

conditions. 

2. If a Defendant does not achieve six consecutive 

months of compliance with the selenium effluent 

limitations on a Covered Outfall in the relevant 
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Covered Permit, then that Defendant shall 

implement an Alternative Abatement Plan for that 

Covered Outfall as soon as possible, except that that 

Defendant shall have the right to seek approval 

from the Special Master to continue using the 

original Selected Technology.  The Defendant shall 

seek approval from the Special Master and shall 

bear the burden of proof that the Selected 

Technology will be able to attain the required 

compliance with the relevant selenium limits in the 

relevant Covered Permit without implementing the 

Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the 

extent to which the violations exceeded the permit 

limits, flows, upsets, and any other operating 

conditions. 

b. For Categories III, IV, and V: 

i. The first three months following the Category Compliance 

Date for the installation of a biologically-based Selected 

Technology at a Covered Outfall shall be considered a 

“start-up” period for that Covered Outfall and sampling 

data acquired during those three months shall neither be 

used to determine whether a Defendant will be required to 
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implement an Alternative Abatement Plan, nor whether the 

Modified Consent Decree shall terminate as to that Covered 

Outfall; provided, however, that if a biologically-based 

Selected Technology is constructed and commissioned 

prior to the Category Compliance Date set out in Appendix 

C, a Defendant may use sampling data acquired between 

the actual commissioning date and the Category 

Compliance Date set out in Appendix C to establish that the 

Modified Consent Decree should terminate as to that 

Outfall pursuant to Paragraph 31.    

ii. For months four (4) through twelve (12) following the 

Category Compliance Date for the installation of a 

biologically based Selected Technology at a Covered 

Outfall, if more than four (4) of the samples of the effluent 

from the Covered Outfall exceed the maximum daily 

selenium effluent limitations in the relevant Covered 

Permit or if two (2) of the monthly average selenium 

concentrations exceed the monthly average selenium 

effluent limitation in the relevant Covered Permit, then a 

Defendant shall implement an Alternative Abatement Plan 

for that Covered Outfall as soon as possible, except that a 

Defendant shall have the right to seek approval from the 

Special Master to continue using the original Selected 

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 56 of 102



 24 

Technology. The Defendant shall seek approval from the 

Special Master and shall bear the burden of proof that the 

Selected Technology will be able to attain the required 

compliance with the relevant selenium limits in the relevant 

Covered Permit without implementing the Alternative 

Abatement Plan.  In any such determination, the Special 

Master may consider the extent to which the violations 

exceeded the permit limits, flows, upsets, and any other 

operating conditions. 

iii. For the first twelve (12) months following the Category 

Compliance Date for the installation of a non-biologically 

based Selected Technology at a Covered Outfall, if more 

than four (4) of the samples of the effluent from the 

Covered Outfall exceed the maximum daily selenium 

effluent limitations in the relevant Covered Permit or if two 

(2) of the monthly average selenium concentration exceed 

the monthly average selenium effluent limitation in the 

relevant Covered Permit, then a Defendant shall implement 

an Alternative Abatement Plan for that Covered Outfall as 

soon as possible, except that a Defendant shall have the 

right to seek approval from the Special Master to continue 

using the original Selected Technology. Plaintiffs shall 

have the right to comment on and object to Defendant’s 
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plan.  The Defendant shall seek approval from the Special 

Master and shall bear the burden of proof that the Selected 

Technology will be able to attain the required compliance 

with the relevant selenium limits in the relevant Covered 

Permit without implementing the Alternative Abatement 

Plan.  In any such determination, the Special Master may 

consider the extent to which the violations exceeded the 

permit limits, flows, upsets, and any other operating 

conditions. 

iv. If a Defendant does not achieve six consecutive months of 

compliance with the selenium effluent limitations on a 

Covered Outfall in the relevant Covered Permit during the 

first twelve months following the Category Compliance 

Date in Appendix C, then that Defendant shall implement 

an Alternative Abatement Plan for that Covered Outfall as 

soon as possible, except that that Defendant shall have the 

right to seek approval from the Special Master to continue 

using the original Selected Technology.  The Defendant 

shall seek approval from the Special Master and shall bear 

the burden of proof that the Selected Technology will be 

able to attain the required compliance with the relevant 

selenium limits in the relevant Covered Permit without 

implementing the Alternative Abatement Plan.  In any such 
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determination, the Special Master may consider the extent 

to which the violations exceeded the permit limits, flows, 

upsets, and any other operating conditions. 

v. If this Modified Consent Decree is not terminated as to a 

Covered Outfall pursuant to Paragraphs 31 and 95 during 

the first 12-month period following the Category 

Compliance Date established in Appendix C for that 

outfall, but the Alternative Abatement Plan is not triggered 

for that Outfall under Subparagraphs 29(b)(ii), (iii), or (iv), 

then the following triggers for the Alternative Abatement 

Plan shall apply during each subsequent 12-month period 

until the Modified Consent Decree is terminated as to that 

Covered Outfall: 

1. If more than four (4) of the samples of the effluent 

from the Covered Outfall exceed the maximum 

daily selenium effluent limitations in the relevant 

Covered Permit or if two (2) consecutive monthly 

average selenium concentrations exceed the 

monthly average selenium effluent limitation in the 

relevant Covered Permit, then a Defendant shall 

implement an Alternative Abatement Plan for that 

Covered Outfall as soon as possible, except that a 

Defendant shall have the right to seek approval 
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from the Special Master to continue using the 

original Selected Technology.  The Defendant shall 

seek approval from the Special Master and shall 

bear the burden of proof that the Selected 

Technology will be able to attain the required 

compliance with the relevant selenium limits in the 

relevant Covered Permit without implementing the 

Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the 

extent to which the violations exceeded the permit 

limits, flows, upsets, and any other operating 

conditions. 

2. If a Defendant does not achieve six consecutive 

months of compliance with the selenium effluent 

limitations on a Covered Outfall in the relevant 

Covered Permit, then that Defendant shall 

implement an Alternative Abatement Plan for that 

Covered Outfall as soon as possible, except that that 

Defendant shall have the right to seek approval 

from the Special Master to continue using the 

original Selected Technology.  The Defendant shall 

seek approval from the Special Master and shall 

bear the burden of proof that the Selected 
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Technology will be able to attain the required 

compliance with the relevant selenium limits in the 

relevant Covered Permit without implementing the 

Alternative Abatement Plan.  In any such 

determination, the Special Master may consider the 

extent to which the violations exceeded the permit 

limits, flows, upsets, and any other operating 

conditions. 

c. All Alternative Abatement Plans must achieve compliance as soon 

as possible.      

30. At any time prior to the Category Compliance Date for a given Covered Outfall, a 

Defendant may substitute another treatment technology for the original Selected Technology 

(hereinafter a “Replacement Technology”), so long as the Replacement Technology will achieve 

compliance by the date listed in Appendix C.  If a Defendant proposes a Replacement 

Technology, the Special Master shall determine, after reviewing a Defendant’s submission and 

by a preponderance of the evidence, whether the technology will succeed in achieving 

compliance with the relevant selenium limits in the relevant Covered Permit by the compliance 

date in Appendix C and the substitution shall only become effective upon such a finding.   

31. The Modified Consent Decree shall remain in effect for a Covered Outfall until 

that Covered Outfall has achieved compliance with its relevant selenium discharge limits in the 

relevant Covered Permit for six (6) consecutive months after the actual commissioning date of 

the treatment technology at that Covered Outfall, three months of which must include analyses of 

samples taken in December, January, February, or March.  After any six-month period that 
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Defendants believe satisfies the compliance requirements of this paragraph, Defendants may 

notify Plaintiffs in writing that they consider the Decree terminated as to such Covered Outfall.  

After receipt of notice from Defendants, Plaintiffs shall have thirty (30) days to object to the 

Special Master that the required criteria set forth in this Paragraph and/or Paragraph 29 were not 

met or that conditions under which the system operated during the subject 6-month period are 

not representative of the anticipated conditions (including, but not limited to, temperature and 

flow) at this Covered Outfall.  After providing an opportunity for a response from Defendants 

and a reply from Plaintiffs, any dispute between the Parties shall be resolved by the Special 

Master.   

General Requirements Applicable to All Covered Permits and Covered 
Outfalls 
 

32. Defendants shall prepare bi-monthly interim progress reports and submit 

them to the Court, Plaintiffs, and Special Master commencing after appointment of the Special 

Master.  

33. All reports shall be submitted to the persons designated in Section XIV of 

this Modified Consent Decree (“Notices”). 

34. The reporting requirements of this Modified Consent Decree do not 

relieve Defendants of any reporting obligation required by the CWA, SMCRA or their 

implementing regulations, or by any other federal, state or local law, regulation, permit or other 

requirement. 

35. Any information provided pursuant to this Modified Consent Decree may 

be used by Plaintiffs in any proceeding to enforce the provisions of this Modified Consent 
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Decree and as otherwise permitted by law, except that if information is submitted under a claim 

of confidentiality, then the scope of its use shall be determined by the Court. 

36. Defendants shall install treatment or manage flow sufficient to comply 

with its permit requirements and the provisions of this Decree.   

VIII.  ADDITIONAL REQUIREMENTS  
 

37.  Patriot shall cause its affiliate Jupiter Holdings, LLC (“Jupiter”) to waive 

those rights it holds under CWA Section 404 permit 200200050-1 issued by the United States 

Army Corps of Engineers on March 15, 2007 relating to the Jupiter Callisto surface mine that 

would otherwise allow Jupiter to construct the four additional valley fills contemplated by the 

mine plan.  To accomplish the waiver, Patriot and Jupiter shall surrender or otherwise modify 

Section 404 permit 200200050-1 so as to accomplish the elimination of the four additional valley 

fills as specified disposal sites under Section 404 of the CWA, while maintaining Patriot’s 

obligations with regard to the previously constructed valley fill at the Jupiter Callisto mine.   

38. Patriot and Jupiter agree to forego the surface mining of any coal on the 

Callisto property pursuant to Jupiter’s surface mine mining permit (S-5009-00) other than that 

which is incidental to their reclamation obligations so as to avoid long-term discharges of 

selenium in excess of the water quality standard.  Patriot and Jupiter shall seek a modification of 

the surface mining permit to delete those acres from the permit that will remain undisturbed as a 

result of this Modified Consent Decree while otherwise complying with existing reclamation 

obligations at this mine.  Patriot shall also seek a modification of WV/NPDES Permit No. 

WV1020315 for the Callisto surface mine to delete from the permit those outfalls that are 

associated with the areas that will remain undisturbed.  Patriot and Jupiter further agree to pursue 

regulatory approval to reduce the disturbance required to reclaim the Jupiter complexes.  The 
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Parties recognize that Patriot or Jupiter may propose steps to reduce disturbance that would 

require modification of reclamation obligations and corresponding regulatory and other third-

party approvals and authorizations.  So long as it is in the interests of all Parties, the Parties agree 

to cooperate with respect to Patriot’s or Jupiter’s requests for such modifications of 

authorizations or approvals, and Plaintiffs recognize that, although Patriot or Jupiter shall seek 

such authorizations and approvals in good faith, Patriot and Jupiter can provide no assurances 

that such authorizations or approvals will be granted. 

39. Patriot agrees not to apply for new permits to surface mine the property 

covered by permits 200200050 and S-5009-00 in the future.  Nothing in this paragraph, however, 

shall be deemed to prevent Patriot or its subsidiaries from meeting or fulfilling its legal 

reclamation obligations with respect to the Callisto surface mine, including the surface 

disturbance or movement of any earth as necessary to meet such reclamation obligations.  The 

method by which Patriot or its subsidiaries will meet or fulfill its legal reclamation obligations 

shall be consistent with the representations made to Plaintiffs’ mining engineering expert and 

shall be set forth in its application to modify surface mining permit S-5009-00, which is hereby 

incorporated by reference into this decree as Appendix D and is docketed in the record in this 

matter as Document Number 49.  

40.  Patriot shall cause its affiliate Colony Bay (1) to waive those rights it 

holds under CWA Section 404 permit 2005-1005-BCR issued by the United States Army Corps 

of Engineers relating to the Colony Bay Central Area Surface Mine by taking the appropriate 

steps to terminate the authorization to conduct activities in waters of the United States granted by 

that permit and (2) to withdraw the pending CWA 404 permit 2006-2290 submitted for the 
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Colony Bay South Area Surface Mine.  Patriot and its subsidiaries reserve the right to apply for 

or modify any permit to mine coal using Small Scale Surface Mining methods. 

41. Patriot shall cause its affiliate Coyote Coal Company, LLC to withdraw 

the pending CWA 404 permit application LRH-2009-908-BCR submitted for the Hill Fork South 

Mine in Boone County, West Virginia.  Patriot and its subsidiaries reserve the right to apply for 

or modify any permit to mine coal using Small Scale Surface Mining methods.  

42. As of the date of entry of this Modified Consent Decree, Patriot and its 

subsidiaries shall not submit any new applications for Clean Water Act Section 404 permits to 

construct or initiate new Large Scale Surface Mining.  Except as specifically set forth in 

Paragraphs 37 through 41, nothing in this Modified Consent Decree, however, shall preclude or 

prohibit Patriot or its subsidiaries from continuing to conduct Large Scale Surface Mining at any 

of its surface mining facilities or complexes in existence as of the date of entry of this Modified 

Consent Decree, or from renewing any required permits, regulatory approvals, or other 

authorizations, including Clean Water Act Section 404 permits, for such existing surface mining 

facilities or complexes.  With the exception of Incidental Boundary Revisions, from the date of 

entry of this Modified Consent Decree the maximum total additional acreage to be permitted 

under one or more revisions to any permit associated with Large Scale Surface Mining shall not 

exceed twenty (20) percent of the existing permitted acreage as of the date of Entry of the 

Modified Consent Decree or a maximum of fifty (50) acres, whichever is less; however, Patriot 

or its subsidiaries shall be allowed to amend a permit to include new permitted acres for an 

existing Large Scale Surface Mining operation if it has previously or concurrently deleted 

undisturbed permitted acres of a like or greater amount from that permit or a permit covering 

adjacent property without such amendment counting against the maximum amount of area that 
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can be permitted through a permit revision.  Subject to the limitations in this paragraph, Patriot 

and its subsidiaries are not precluded from obtaining any required permits, regulatory approvals 

or other authorizations, including Clean Water Act Section 404 permits, for existing Surface 

Mining facilities or complexes. 

43. This Modified Consent Decree shall not preclude or prohibit Patriot or its 

subsidiaries from conducting underground mining, Small Scale Surface Mining, and/or 

constructing and operating haul roads, preparation plants, refuse impoundments, and related 

facilities at any time. 

44. Within sixty (60) days of the date of entry of this Modified Consent 

Decree, Catenary shall retire its drag line at the Paint Creek Mining Complex.  Neither Catenary 

nor any other Patriot subsidiary shall thereafter operate that drag line at the Paint Creek Mining 

Complex or elsewhere.  Hobet shall retire its drag line at the Corridor G Mining Complex no 

later than December 31, 2015; provided that, Patriot or Hobet may seek relief under the 

provisions of Section X of this Modified Consent Decree (“Force Majeure”) for any delay in the 

performance of any such mining or reclamation requiring the use of the drag line at Hobet.  

Neither Hobet nor any other Patriot subsidiary shall thereafter operate that drag line at the 

Corridor G Mining Complex or elsewhere.  Patriot and its subsidiaries shall, however, have the 

right to sell the drag lines at its discretion; provided that any purchaser commits not operate the 

drag line in Kentucky, Tennessee, Virginia and West Virginia. 

45. Except as required by contracts, existing rights or other legal 

commitments or obligations to which Patriot or its subsidiaries are subject as of the date of entry 

of this Modified Consent Decree, Patriot and its subsidiaries shall not enter into any new 

agreement which will result in coal produced by means of Large Scale Surface Mining by third 
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parties being processed or loaded through a preparation plant or railroad facility that Patriot or its 

subsidiaries own or control.   

46. (a) Interim Cap:  For the period from January 1, 2014 through December 

31, 2017, Patriot’s annual coal production from Surface Mining will be limited as follows: 

Year   Tons 

2014   6.5 million 

2015   6 million 

2016   6 million 

2017   5 million 

(b)  Permanent Cap:  On or after January 1, 2018, Patriot’s annual coal 

production from Surface Mining shall not exceed 3 million tons per year and shall not exceed 

that amount in any subsequent calendar year.  The 3 million ton per year limitation may be 

adjusted as follows: (i) if Patriot completes a transaction on or after January 1, 2018 that results 

in one or more mines that engages in Surface Mining as of the date of that transaction no longer 

being owned or operated by Patriot, and, based on Patriot’s then-effective five year budget plan, 

that mine is projected at the time of the completion of such a transaction to engage in Surface 

Mining in 2018 or any year thereafter, then Patriot’s coal production from Surface Mining for 

each year that such a mine is projected to operate shall be adjusted so that Patriot’s coal 

production from Surface Mining shall not exceed 3 million tons per year minus the projected 

annual coal production from such a mine for each year of projected operation.  In the event such 

a mine is projected to continue mining beyond the then-effective five year budget plan, the 

deduction from the 3 million ton limit in those years shall be calculated by averaging the annual 
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production projected in the five year budget plan; or (ii) if Patriot completes a transaction on or 

after January 1, 2018 that results in one or more mines that  

(a) has previously engaged in Surface Mining but is inactive as of as of the date of that 

transaction;  

(b) has coal reserves remaining to be mined by Surface Mining; and  

(c) production from that mine is not included in the then-effective five year budget plan; 

 no longer being owned or operated by Patriot, then the reduction in the 3 million ton per year 

limitation on production from Surface Mining shall be calculated as follows: the average of 

production from Surface Mining for the five year period preceding the last year that the mine 

was active (the “look-back period”) shall be deducted from the 3 million ton per year limitation 

so that Patriot’s coal production from Surface Mining shall not exceed 3 million tons per year 

minus the average coal production from Surface Mining during the look-back period.  The 

duration of this deduction shall be derived by dividing the average production during the look-

back period into the remaining reserves as specified in the mine plan in effect at the time of the 

transaction.     

47. Notwithstanding any other provision herein, this Modified Consent Decree 

shall not affect the ability of Patriot or its subsidiaries to seek permits for the Huff Creek Surface 

Mine, including a Clean Water Act Section 404 permit, nor shall it effect the right of Patriot or 

its subsidiaries to initiate or conduct Large Scale Surface Mining at the Huff Creek Surface 

Mine.   

48. Upon the issuance of a Clean Water Act Section 404 permit for the Huff 

Creek Surface Mine under review by the U.S. Army Corps of Engineers on the Effective Date, if 

Plaintiffs do not initiate a legal proceeding to challenge that permit in any forum, including but 
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not limited to any judicial or administrative proceeding, within 60 days of issuance, Plaintiffs 

shall be deemed to have forever waived their right to challenge that permit.  In the event that any 

or all Plaintiffs initiate a judicial, administrative or any other legal proceeding in any forum 

challenging a Clean Water Act Section 404 permit for the Huff Creek Surface Mine, the 

provisions of Paragraphs 42 through 46 of this Modified Consent Decree related to restrictions 

on Large Scale Surface Mining shall immediately terminate.  Provided, however, that Plaintiffs 

may challenge a Clean Water Act Section 404 permit for the Huff Creek Surface Mine without 

the restrictions on Large Scale Surface Mining set forth Paragraphs 42 through 46 herein 

terminating if Region III of the United States Environmental Protection Agency, in writing and 

pursuant to 33 C.F.R. §320.4(d), advises the U.S. Army Corps of Engineers of water quality 

aspects to be taken into consideration and does not subsequently indicate that those 

considerations have been addressed.  In the event that EPA expresses such concerns and 

Plaintiffs challenge a Clean Water Act Section 404 permit for the Huff Creek Surface Mine on 

those grounds, then the restrictions on Large Scale Surface Mining set forth in Paragraphs 42 

through 46 of this Modified Consent Decree shall remain in full force and effect. 

49. Notwithstanding any other provision of this Modified Consent Decree, 

including the terms of Paragraph 13, the restrictions on Large Scale Surface Mining set forth in 

Paragraphs 42 through 46 shall apply to Patriot and its subsidiaries;  provided, however, that 

nothing in this Modified Consent Decree shall be construed to extend any obligation of Patriot, 

Apogee, Hobet, or Catenary to each other or to any other subsidiary of Patriot, including with 

respect to performing any selenium treatment or other environmental compliance obligation.  

The selling, transferring, spinning off, or otherwise relinquishing control of a subsidiary of 

Patriot shall not relieve that subsidiary from the limitations on Large Scale Surface Mining 
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established in Paragraphs 42 through 46 of this Consent Decree.  Provided, however, that the 

limitations on Large Scale Surface Mining shall not apply to or bind any subsidiary of Patriot 

that is sold, spun off, transferred or otherwise separated from Patriot during the bankruptcy cases 

in the case of a liquidation of Patriot or the exercise of rights and remedies by Patriot’s post-

petition lenders.  The limitations on Large Scale Surface Mining shall not transfer to (a) any 

purchaser of any asset (other than stock) of Patriot or any of its subsidiaries or any of such 

purchaser’s other subsidiaries or affiliates or (b) any purchaser of the stock of either Patriot or 

any of its subsidiaries or any of such purchaser’s other subsidiaries or affiliates (but after such 

stock purchase shall continue to apply to Patriot Coal Corporation and its subsidiaries after such 

purchase, except as provided in the preceding sentence).  Provided, however, that if Patriot Coal 

Corporation and/or any of its subsidiaries cease to exist for any reason, the limitations on Large 

Scale Surface Mining, including the provisions of Paragraphs 42 through 46, shall remain 

applicable to the mines owned and/or operated by Patriot Coal Corporation or any of its 

subsidiaries at the time that the entities ceased to exist as if Patriot Coal Corporation or the 

relevant subsidiary or subsidiaries still existed. 

50. Beginning in 2013 and continuing through 2023, Patriot shall provide 

Plaintiffs with annual reports summarizing the status of its efforts to comply with Section VIII of 

the Modified Consent Decree, and such reports shall be provided according to a schedule to be 

determined by the Parties.  The Parties agree that the schedule can be modified upon agreement 

by the Parties at any point and without modifying this Modified Consent Decree, and that the 

Parties may reduce the frequency of this reporting requirement or delete it all together.  

Beginning in 2024, Patriot shall provide Plaintiffs with an annual report only after Plaintiffs 

collectively request such a report. 
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IX.   STIPULATED PAYMENTS 

51. Defendants shall be liable for stipulated payments for the violations set 

forth in Paragraphs 52 to 55 and in the amounts set forth therein, unless excused under Section X 

(“Force Majeure”). 

52. Defendants shall be liable for stipulated payments for (a) a failure to 

timely comply with a technology selection date with respect to a Covered Outfall as set forth on 

Appendix C, and (b) a failure to timely comply with any deadline set forth in the GANTT charts 

developed pursuant to Paragraphs 25, 28, and 30 for any Selected Technology, Alternative 

Technology, or Replacement Technology in the amounts set forth in this Paragraph.  

a. For the first thirty (30) days after a deadline is missed, payments 

shall accrue at a rate of $750 per day per violation. 

b. For days 31 to 60 after a deadline is missed, payments shall accrue 

at a rate of $1,500 per day per violation. 

c. From day 61 and thereafter, payments shall accrue at a rate of 

$2,500 per day per violation. 

53. Violations of a selenium discharge limit in a Covered Permit for a 

Covered Outfall that occur after the compliance date set forth for that Covered Outfall in 

Appendix C but before the termination of this Modified Consent Decree with respect to that 

Covered Outfall shall be subject to the following stipulated payments. 

a. Violations of the monthly average discharge limit shall accrue at 

i. $6,000 if the treatment technology in use at the Covered 

Outfall is a Listed Technology 

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 71 of 102



 39 

ii. $25,000 if the treatment technology in use at a Category I 

or II Covered Outfall in violation is not a Listed 

Technology 

iii. $27,500 if the treatment technology in use at a Category III 

Covered Outfall in violation is not a Listed Technology 

iv. $32,500 if the treatment technology in use at a Category IV 

Covered Outfall in violation is not a Listed Technology 

v. $37,500 if the treatment technology in use at a Category V 

Covered Outfall in violation is not a Listed Technology. 

b. Violations of the maximum daily discharge limit shall accrue at 

i. $3,000 if the treatment technology in use at the Covered 

Outfall is a Listed Technology 

ii. $12,500 if the treatment technology in use at a Category I 

or II Covered Outfall in violation is not a Listed 

Technology 

iii. $13,750 if the treatment technology in use at a Category III 

Covered Outfall in violation is not a Listed Technology 

iv. $16,250 if the treatment technology in use at a Category IV 

Covered Outfall in violation is not a Listed Technology 

v. $18,750 if the treatment technology in use at a Category V 

Covered Outfall in violation is not a Listed Technology. 

54. A daily maximum violation or monthly average violation as reported on 

Defendants’ DMRs shall constitute one (1) violation for purposes of this Section such that 
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Defendants shall not be subject to more than one (1) monthly average violation and two (2) daily 

maximum violations per month at any Covered Outfall.   

55. In addition to the stipulated payments listed in paragraphs 52 and 53, 

Defendants’ shall be liable for a one-time stipulated payment of $25,000 for any Category I 

Covered Outfall, $50,000 for any Category II Covered Outfall, $75,000 for any Category III 

Covered Outfall, $150,000 for any Category IV Covered Outfall, or $250,000 for any Category 

V Covered Outfall where (1) a Defendant has been required to implement an Alternative 

Abatement Plan pursuant to Paragraph 29; (2) has not completed installation of the Alternative 

Technology identified in the Alternative Abatement Plan by the compliance date for that 

Covered Outfall set forth in Appendix C; and (3) violates a maximum daily or monthly average 

permit limit before completing installation of the Alternative Technology.  

56. Accrued stipulated payments shall be satisfied in full through payment as 

set forth in Paragraph 59. 

57. Plaintiffs may, in the unreviewable exercise of their discretion, reduce or 

waive stipulated payments otherwise due under this Modified Consent Decree. 

58. Notwithstanding Defendants’ liability for stipulated payments as described 

in Paragraphs 52 through 55, Plaintiffs reserve the right to seek other legal and equitable 

remedies, including contempt, if Defendants miss the deadlines stated in those paragraphs. 

59. Defendants shall submit stipulated payments due as a result of 

noncompliance under Paragraphs 52 through 55 above at the end of the thirty (30)-day period 

following the conclusion of each calendar quarter (i.e., by April 30, July 31, October 31 and 

January 31).  Defendants shall make the payments required by Section IX by certified check, 
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bank check, or money order to the West Virginia Land Trust and shall send the funds to the 

following address: 

West Virginia Land Trust 
PO Box 11823 
Charleston, WV 25339-1823 
 

The check or money order shall reference Ohio Valley Environmental Coalition, et al. v. Patriot 

Coal Corp., et al., Civil Action No. 3:11-cv-00115, and payment shall be considered complete 

upon mailing, or direct delivery to the specified address.  A copy of the check and cover letter 

shall be sent to Plaintiffs at the time payment is made and shall state that payment is being made 

pursuant to this Decree. 

X.  FORCE MAJEURE 

60. “Force Majeure,” for purposes of this Modified Consent Decree, is defined 

as any event arising from causes beyond the reasonable control of Defendants, of any entity 

controlled by Defendants, or of Defendants’ contractors, which delays or prevents the 

performance of any obligation under this Modified Consent Decree despite Defendants’ best 

efforts to fulfill the obligation. The requirement that Defendants exercise “good faith efforts to 

fulfill the obligation” includes using best efforts to anticipate any potential Force Majeure event 

and best efforts to address the effects of any such event (a) as it is occurring and (b) after it has 

occurred to prevent or minimize any resulting delay to the greatest extent possible. “Force 

Majeure” does not include Defendants’ financial inability to perform any obligation under this 

Modified Consent Decree. 

61. If any event occurs or has occurred that may delay the performance of any 

obligation under this Modified Consent Decree, whether or not caused by a Force Majeure event, 

Defendants shall provide notice orally or by electronic or facsimile transmission to Plaintiffs 
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within five (5) business days of when Defendants first knew that the event is likely to cause a 

delay. Within fourteen (14) days thereafter, Defendants shall provide in writing to Plaintiffs an 

explanation of the reasons for the delay; the anticipated duration of the delay; and actions taken 

or to be taken to prevent or minimize the delay. 

62. If Plaintiffs agree that the delay or anticipated delay is attributable to a 

Force Majeure event, the time for performance of the obligations under this Modified Consent 

Decree that are affected by the Force Majeure event will be extended by Plaintiffs for such time 

as is necessary to complete those obligations.  An extension of the time for performance of the 

obligations affected by the Force Majeure event shall not, of itself, extend the time for 

performance of any other obligation.  Plaintiffs will notify Defendants in writing within five (5) 

business days of the length of the extension, if any, for performance of the obligations affected 

by the Force Majeure event. 

63. If Plaintiffs do not agree that the delay or anticipated delay has been or 

will be caused by a Force Majeure event, Plaintiffs will notify Defendants in writing of its 

decision with five (5) days of its receipt of the Force Majeure claim by Defendants. Any dispute 

between the Parties over a Force Majeure claim may be resolved by the Special Master and any 

decision of the Special Master may be appealed to the Court in accordance with Paragraph 85. 

XI.   EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS  
 

64. This Modified Consent Decree resolves the civil claims of Plaintiffs for 

the violations alleged in the Amended Complaint, filed on April 14, 2011, as well as for 

violations of the Covered Permits that were reported on discharge monitoring reports through the 

effective date of this Modified Consent Decree.  
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65. For the term of the Modified Consent Decree for each Covered Outfall or 

Covered Permit, Plaintiffs shall waive all legal and equitable remedies available to enforce 

discharge, effluent, or water quality limits related to selenium contained in a Covered Permit 

except for any proceeding or action to enforce the Modified Consent Decree, except as to Outfall 

019 of WV/NPDES Permit WV0093751.  Regarding that outfall, if at any time during the term 

of this Decree, the selenium concentration of the effluent discharged from Outfall 019 of 

WV/NPDES Permit WV0093751 exceeds the monthly average selenium effluent limitation in 

that permit in two (2) consecutive months, then that Permit shall be subject to the timeframes set 

forth in Appendix C and other requirements of this Decree for the appropriate category (based on 

flow) as measured from the date of the second consecutive monthly average violation.  The 

Parties each respectively reserve all legal and equitable rights and defenses available to them to 

enforce or defend the provisions of the Modified Consent Decree. 

66. Except for the enforcement of the Modified Consent Decree, Plaintiffs 

shall refrain from filing a complaint against Defendants or their subsidiaries in Court pertaining 

to the enforcement of any discharge, effluent, or water quality limits related to selenium 

hereinafter included in any CWA permit identified in Appendix E for 12 months following the 

date upon which such effective and enforceable permit limits came into effect in the relevant 

CWA permit.  For any such outfall, Plaintiffs shall provide Defendants with the opportunity to 

meet and confer regarding Defendants’ plans to come into compliance at such outfalls at least 

sixty (60) days before filing a Notice of Intent to Sue under the CWA and/or SMCRA.  Plaintiffs 

obligation to refrain from filing a complaint as described above shall not apply: 

a. if Defendants or their subsidiaries have not received effective and 

enforceable permit limits within twelve (12) months of the 
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expiration date of any permit identified in Appendix E, unless the 

delay in the incorporation of effective and enforceable permit 

limits is attributable solely to causes beyond the reasonable control 

of Defendants or their subsidiaries and if Defendants have 

submitted timely and substantially complete applications and have 

taken all other actions necessary to obtain the renewal or 

reissuance of the subject permit or permits.  Whether the delay is 

attributable solely to causes beyond the reasonable control of 

Defendants or their subsidiaries shall be determined in accordance 

with the provisions of Section X of this Modified Consent Decree 

(“Force Majeure”). For any such outfall, Plaintiffs shall provide 

Defendants with the opportunity to meet and confer regarding 

Defendants’ plans to come into compliance at such outfalls at least 

sixty (60) days before filing a Notice of Intent to Sue under the 

CWA and/or SMCRA; or 

b. if Defendants or their subsidiaries obtain a schedule of compliance 

from WVDEP for selenium effluent limitations, whether through a 

judicial decree or through a permit condition, that is inconsistent 

with the timeframes and other provisions of this Decree.   

67. The provisions of this Section (including the limitations on new litigation 

set forth therein) apply to any new judicial or administrative proceeding (or any new interpleader 

or joinder of a Defendant or its subsidiary into an existing proceeding) having as its principal 

claim the violation of discharge, effluent, or water quality limits related to selenium contained in 
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any CWA permits issued by state or federal agencies to any Defendant or its subsidiary. In the 

event that a civil action is brought against any other person under any theory or claim, and a 

Plaintiff would have the right to join a Defendant or its subsidiary, it will forego any right to do 

so in order to remain in compliance with this Section. 

68. The provisions of this Section (including the limitations on new litigation 

set forth therein) shall not apply to discharges, effluent, or water quality limitations related to 

selenium discharged from outfalls at any mine at which no mineral removal occurred before 

December 1, 2011.   

69. The provisions of this Section (including the limitations on new litigation 

set forth therein) shall not prohibit individuals who are members of Plaintiffs’ organizations from 

prosecuting claims against any Defendant or their subsidiaries for property damage or personal 

injury resulting from a Defendant’s (or its subsidiary’s) selenium discharges from its coal mining 

operations.  Nothing in the Modified Consent Decree shall be interpreted as a waiver, 

compromise or settlement of any cause of action personal to Plaintiffs’ individual members, 

under either statute or common law, for personal injury or property damage resulting from a 

Defendant’s selenium discharges. 

70. The provisions of this Section (including the limitations on new litigation 

set forth therein) above shall not prohibit nor shall they apply to legal actions brought or 

remedies sought by Plaintiffs against parties other than Defendants or their subsidiaries which 

might affect, directly or indirectly, Defendant’s environmental or mining permits or applications 

for the same, provided that Defendants and their subsidiaries are not a party to such actions or 

remedies.  If Plaintiffs bring such a legal action against, or seek any remedy from, a third party, 

such as but not limited to, the WVDEP, Defendants or their subsidiaries may, at their sole 
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discretion, intervene in the action to protect their legal rights or to assert their interests, and this 

Modified Consent Decree shall not be deemed a waiver of any right, defense, or claim that any 

Defendant or its subsidiary might assert.  Defendants’ (or their subsidiaries’) right to intervene 

pursuant to this Paragraph shall not render an action or remedy under this paragraph subject to 

the provisions of Paragraph 66.  

71. Except as set forth in Paragraphs 42 through 46 and Paragraphs 64 through 

70 with respect to Defendants’ subsidiaries, this Decree shall not limit or affect the rights of 

Plaintiffs or Defendants against any third parties not party to the Modified Consent Decree. 

72. Other than Defendants’ subsidiaries, this Modified Consent Decree would 

not be construed to create rights in, or grant any cause of action to, any third party not party to 

the Decree. 

73. Plaintiffs do not, by their consent to the entry of this Modified Consent 

Decree, warrant or aver in any manner that Defendants’ compliance with any aspect of this 

Modified Consent Decree shall result in compliance with provisions of the Act, 33 U.S.C. §§ 

1311, et seq., or with any other provisions of federal, state or local laws, regulations or permits. 

74. Nothing in this Modified Consent Decree creates any encumbrance or 

servitude on any real property, whether owned or leased, by Patriot and no term, limitation or 

provision contained herein shall be construed to run with any real property.  To the extent any 

lessor claims that any terms of this Modified Consent Decree or compliance herewith constitutes 

a default under a lease that would allow the lessor to forfeit the lease or recover damages (a 

“Claim of Default”), then the term or compliance upon which the Claim of Default is based shall 

not apply to that lease held by Patriot.  Upon becoming aware of the Claim of Default, Patriot 

shall promptly provide Plaintiffs notice of the Excluded Term and any lease and/or permit 
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impacted by it.  Patriot shall provide additional notice at least ten days prior to commencing any 

activity on this lease that would have otherwise been prohibited by such term or compliance. 

XII.  COSTS 
 

75. As required pursuant to paragraph 60 of the Consent Decree, and in 

accordance with the fee-shifting provisions of the CWA and SMCRA, Defendants timely paid 

attorneys’ and expert witness fees in the amount of $ 59,807.70 in full consideration and 

settlement of any claim of Plaintiffs for attorneys and expert witness fees, costs and expenses 

incurred up to the effective date of the Consent Decree.  In addition to attorney fees, Plaintiffs’ 

costs and expert expenses were $ 2,860.20. 

76. Pursuant to paragraph 61 of the Consent Decree, Defendants further 

agreed to pay Plaintiffs reasonable costs, including attorneys’ fees and expert witness expenses, 

for their work conducted after the effective date of the Consent Decree and related to (a) 

monitoring Patriot’s compliance with and implementation of the Consent Decree and (b) 

proceedings to interpret or enforce the terms of the Consent Decree.  As of the effective date of 

the Modified Consent Decree those costs are $96,125.40. In addition to attorney fees, Plaintiffs’ 

costs and expenses since July 9, 2012 were $1,125.40.  Patriot shall pay $96,125.40 in 

accordance with Paragraph 78 within 30 days of the entry of this Modified Consent Decree.  

77. In addition, Defendants further agree to pay Plaintiffs reasonable costs, 

including attorneys’ fees and expert witness expenses, for their work conducted after the 

Effective Date of the Modified Consent Decree and related to (a) monitoring Patriot’s 

compliance with and implementation of the Consent Decree and (b) proceedings to interpret or 

enforce the terms of the Consent Decree.  On approximately a quarterly basis, Plaintiffs shall 

present Defendants with a reasonable written description of all fees and expenses for which 
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Plaintiffs seek payment, and Defendants shall pay undisputed amounts within thirty (30) days of 

receipt of such written description.  If there are amounts in dispute, Plaintiffs may submit a fee 

petition to the Court for such disputed amounts, and Defendants reserve all rights to challenge 

the disputed amounts, including any objections to the reasonableness of rates charged, or the 

time, effort, or staffing associated with the disputed amounts.  The Parties recognize that 

monitoring compliance and implementation of the Modified Consent Decree will require 

significant time of the Plaintiffs and their representatives. 

78. Defendants’ payments under Paragraphs 76 and 77 shall be made by 

delivering a check for the amount payable to Appalachian Mountain Advocates, as attorneys of 

record for Plaintiffs.  Appalachian Mountain Advocates shall be wholly responsible for the 

proper distribution of any portions of the delivered sum to any and all other attorneys, experts or 

other entities who may be entitled thereto.   

XIII.  SPECIAL MASTER 
 
79. Pursuant to Federal Rule of Civil Procedure 53(a)(1)(A), the Parties 

consented in the Consent Decree to the appointment of a Special Master for the purposes set 

forth in this Section, and the Court found such an appointment to be an appropriate and efficient 

use of judicial resources.  On March 23, 2012, James Kyles was approved by the Court to serve 

as the Special Master, and he currently continues to serve in that function. 

80. In the event that Special Master Kyles resigns from his duties under the 

Modified Consent Decree, pursuant to Fed. R. Civ. P. 53(b), the parties shall submit names of 

recommended Special Masters to the Court within thirty (30) days of notice of his resignation, 

and the Court shall issue an order appointing a Special Master in conformance with the terms of 
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this Modified Consent Decree.  In the event of a disagreement among the Parties, the Court may 

appoint a Special Master as described in Paragraph 81. 

81. In the event of a disagreement among the Parties as to the selection of a 

Special Master, each side shall present to the other the names of three candidates.  The opposing 

side would then select one candidate to be presented to the Court, resulting in two names 

presented to the Court without indication to the Court of which Party prefers which candidate.  

The Court would then pick from the remaining two candidates or require the parties to submit 

additional names. 

82. Defendants will bear the costs and fees associated with the Special Master. 

83. The Special Master shall have the authority to carry out his or her 

obligations under this Modified Consent Decree, including, but not limited to: 

a. Review of a Defendant’s determination that compliance is or will 

be achieved without additional treatment at one or more Covered 

Outfalls under Paragraph 23; 

b. Review of and dispute resolution regarding schedules and plans 

submitted under Paragraph 24;  

c. Determinations that a proposed technology should be a Listed 

Technology as set forth in Paragraph 27 of this Modified Consent 

Decree; 

d. Review and approval of Alternative Abatement Plans submitted 

under Subparagraph 28(b); 

e. Determinations as to whether an Alternative Abatement Plan is 

needed with respect to ZVI-type systems under Paragraph 28(c); 
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f. Review of Selected Technologies for Categories IV and V Covered 

Outfalls under Paragraph 28(d); 

g. Review of a Defendant’s proposal for continued use of a Selected 

Technology under Paragraph 29; 

h. Review of a Defendant’s choice of a Replacement Technology 

under Paragraph 30; 

i. Disputes between Plaintiffs and Defendants with respect to the 

termination of this Modified Consent Decree for a particular 

Covered Outfall as set forth in Paragraph 31; 

j. Review of bi-monthly progress reports from Defendants as set 

forth in Paragraph 32; 

k. Any other specific dispute or issue regarding compliance with or 

request for relief from the terms of with the Modified Consent 

Decree that, upon motion from a Party, the Court may refer to the 

Special Master; 

l. Conduct site visits as he or she deems appropriate to fulfill his or 

her duties as set forth in this Paragraph; 

m. Schedule and conduct meetings among the Parties; 

n. Request and review any data or information necessary to reach 

decisions or resolve disputes; 

84.  With respect to those disputes to which Paragraph 83(k) may apply, the 

Party raising the dispute must first present the other Parties with written notice of any dispute or 

request for relief from the terms of this Decree.  The Party receiving notice shall have fourteen 
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(14) days to respond.  If that Party does not respond, or if the notifying Party is not satisfied with 

the response, the notifying Party may seek relief from the Court, including the Court’s direction 

that the dispute be referred to the Special Master. 

85. If any party is dissatisfied with the Special Master’s resolution of a dispute 

or any other decision or determination made by the Special Master, it may request that the Court 

resolve the matter de novo.  Any Party moving for the Court for resolution of a matter on which 

the Special Master has issued a written determination or recommendation shall submit to the 

Court the Special Master’s recommendation together with any submissions made by the Parties 

to the Special Master and any evidence relevant thereto. 

86. Pursuant to Fed. R. Civ. P. 53, the Special Master may communicate ex 

parte with the Court in the performance of his or her duties. 

87. In resolving disputes or making recommendations, the Special Master 

shall set forth his or her determination or recommendation in writing, together with the reasons 

therefore, and shall provide such written determination or recommendation to the Parties and the 

Court. 

XIV.  NOTICES 
 
88. Unless otherwise specified herein, whenever notifications, submissions, 

reports or communications are required by this Modified Consent Decree, they shall be made in 

writing and addressed as follows: 

To Plaintiffs: 

Derek Teaney 
Appalachian Mountain Advocates 
P.O. Box 507 
Lewisburg, WV 24901 

To Defendants:  

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 84 of 102



 52 

 
John McHale, Vice President 
Engineering Services 
Patriot Coal Corporation 
500 Lee Street East, Suite 900 
Charleston, WV 25301 
 
Joseph W. Bean, Esq. 
Senior Vice President, Law and Administration 
Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, MO 63141 
 
89. Any Party may, by written notice to the other Parties, change its 

designated notice recipient or notice address provided above. 

90. Notices submitted pursuant to this Section shall be deemed submitted 

upon mailing, unless otherwise provided in this Modified Consent Decree or by mutual 

agreement of the Parties in writing. 

XV.  EFFECTIVE DATE  

91. The Effective Date of this Modified Consent Decree shall be the date upon 

which this Modified Consent Decree is entered by the Court or a motion to enter this Modified 

Consent Decree is granted, whichever occurs first, as recorded on the Court’s docket. 

XVI.  RETENTION OF JURISDICTION 
 
92. The Court shall retain jurisdiction over this case until termination of this 

Modified Consent Decree with respect to all Covered Outfalls, for the purpose of resolving 

disputes arising under this Decree or entering orders modifying this Decree, pursuant to Section 

XVII (“Modification”) or effectuating or enforcing compliance with the terms of this Decree. 

93. Plaintiffs and Defendants reserve all legal and equitable rights and 

defenses available to them to enforce or defend the provisions of this Modified Consent Decree.   

XVII.  MODIFICATION 
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94. The terms of this Modified Consent Decree, including the attached 

appendices, may be modified only by a subsequent written agreement signed by all Parties.  

Where the modification constitutes a material change to this Decree, it shall be effective only 

upon approval by the Court. 

XVIII.  TERMINATION 
 
95. Unless otherwise specified in this Decree, this Modified Consent Decree 

shall terminate when Defendants have achieved compliance with the selenium effluent 

limitations at all Covered Outfalls for at least six consecutive months, but shall terminate as to 

individual outfalls when they have achieved compliance for at least six consecutive months in 

accordance with Paragraph 31.    

XIX.  SIGNATORIES/SERVICE 
 
96. Each undersigned representative of Plaintiffs and Defendants certifies that 

he or she is fully authorized to enter into the terms and conditions of this Modified Consent 

Decree and to execute and legally bind the Party he or she represents to this document. 

97. This Modified Consent Decree may be signed in counterparts, and its 

validity shall not be challenged on that basis. 

XX.  INTEGRATION 
 
98. This Modified Consent Decree constitutes the final, complete, and 

exclusive agreement and understanding among the Parties with respect to the settlement 

embodied in the Decree and supersedes all prior agreements and understandings, whether oral or 

written, concerning the settlement embodied herein.  Other than deliverables that are 

subsequently submitted and approved pursuant to this Decree, no other document, nor any 
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representation, inducement, agreement, understanding or promise, constitutes any part of this 

Decree or the settlement it represents, nor shall it be used in construing the terms of this Decree. 

XXI.  FINAL JUDGMENT 
 
99. Upon approval and entry of this Modified Consent Decree by the Court, 

this Modified Consent Decree shall constitute a final judgment of the Court as to Plaintiffs and 

Defendants.  The Court finds that there is no just reason for delay and therefore enters this 

judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

XXII.  APPENDICES 
 
100. The following Appendices are attached to this Modified Consent Decree 

as appendices and are part of this Modified Consent Decree: 

Appendix A — Table of Covered Outfalls 
 
Appendix B — Description of SEP 
 
Appendix C — Covered Outfalls by Category, With Applicable Deadlines 
 
Appendix D — Jupiter Callisto Reclamation Plan (Doc. # 49) 
 
Appendix E — List of Outfalls Subject to Paragraph 66. 

 

ENTER:      , 2012 

 
        
ROBERT C. CHAMBERS 
UNITED STATES DISTRICT JUDGE 
 
For the Plaintiffs Ohio Valley Environmental Coalition, Inc., West Virginia Highlands 
Conservancy, Inc., and Sierra Club  
 

 
/s/ Derek O. Teaney      Dated: November 15, 2012   
DEREK O. TEANEY (WV Bar No. 10223) 
Appalachian Mountain Advocates 

12-12900-scc    Doc 1759    Filed 12/17/12    Entered 12/17/12 14:26:16    Main Document 
     Pg 87 of 102



 55 

P.O. Box 507 
Lewisburg, WV 24901 
304-793-9007 
 
 
 
/s/ Joseph M. Lovett     Dated: November 15, 2012   
JOSEPH M. LOVETT (WV Bar No. 6926) 
Appalachian Mountain Advocates 
P.O. Box 507 
Lewisburg, WV 24901 
304-645-9006 
 
 
 
 
For the Defendants Patriot Coal Corporation, Apogee Coal Company, LLC, Catenary Coal 
Company, LLC, and Hobet Mining, LLC 
 

 
/s/ Blair M. Gardner     Dated: November 15, 2012   
BLAIR GARDNER (WV Bar No. 8807) 
JACKSON KELLY, PLLC 
1600 Laidley Tower 
Post Office Box 553 
Charleston, West Virginia 25322 
304-340-1381 
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APPENDIX A 

Company Covered Permits 

WV/NPDES Permit No. 

Covered Outfalls 

Hobet WV0099392 004, 014, 015, 027, 028, 034, 

035, 037, 038, 040, 045, 046, 

077, 079 and 084 

Hobet  WV1016776 001, 002, 003, 004, 006, 007, 

041 and 050 

Hobet  WV1017225 004 

Hobet WV1020889 001, 003, and 005 

Hobet  WV1021028 006 

Catenary WV0093751 003, 005 and 026 

Catenary WV0096920 001 

Catenary WV0096962 001, 042, 044, 055 and 056 

Catenary WV1014684 001, 002, 003 and 006 

Apogee WV0099520 001 and 011 

 

 

 

 

 

 

 

 

 

 

Page 1 of 1 
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APPENDIX B 
 

Proposal Supplemental Environmental Project 
 

Document Number 51, Appendix B, pages 47-55 in  
Record of Civ. No. 3:11-cv-115 (S.D. W. Va.)  
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APPENDIX C 

CATEGORY I  (0-200 gpm) 
 
Technology Selection Date (if necessary) – September 1, 2013  
Category Compliance Date –March 15, 2015 
 
Category I Covered Outfalls 
Company Covered Permits 

WV/NPDES Permit No. 
Covered Outfalls 

Hobet WV0099392  015, 028, 034, 035, 045, 

046, 077, 079 and 084* 

Hobet  WV1016776 002, 003, 004, 006, 007 and 

041  

Hobet WV1020889 001, 003, and 005 

Hobet  WV1021028 006 

Catenary WV0093751 003 

Catenary WV0096962 042 and 055  

Catenary WV1014684 006 

Apogee WV0099520 011 

*WV 0099392, Outfall 084 to be evaluated for compliance by August 1, 2014. 
 
CATEGORY II (201-400 gpm) 
 
Technology Selection Date (if necessary) – December 31, 2013 
Category Compliance Date – March 15, 2016  
 
Category II Covered Outfalls 
Company Covered Permits 

WV/NPDES Permit No. 
Covered Outfalls 

Hobet WV0099392 014 and 027 

Catenary WV0093751 005 and 026 

Catenary WV0096920 001 

Catenary WV0096962 056 

Catenary WV1014684 001, 002 and 003 

 
 

 Page 1 of 2 
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CATEGORY III (401-600 gpm) 
 
Technology Selection Date (if necessary) – March 31, 2014 (except for WV 1017225, 
outfall 004) 
Category Compliance Date – December 15, 2016 (except for WV 1017225, outfall 004) 
  
 
Category III Covered Outfalls 
Company Covered Permits 

WV/NPDES Permit No. 
Covered Outfalls 

Hobet WV0099392 037 and 038  

Hobet  WV1016776  050 

Hobet  WV1017225 004* 

Apogee WV0099520 001  

*Compliance Date for WV 1017225, Outfall 004: August 1, 2014. 
 
CATEGORY IV (601-1000 gpm) 
 
Technology Selection Date (if necessary) – September 1, 2014 
Category Compliance Date – May 15, 2017  
 
Category IV Covered Outfalls 
Company Covered Permits 

WV/NPDES Permit No. 
Covered Outfalls 

Hobet WV0099392 004 and 040 

Hobet  WV1016776 001  

 
CATEGORY V (1000+ gpm) 
 
Completion of Water Management and Technology Evaluation – June 30, 2015 
Technology Selection Date (if necessary) – September 1, 2015 
Category Compliance Date – March 15, 2018  
 
Category V Covered Outfalls 
Company Covered Permits 

WV/NPDES Permit No. 
Covered Outfalls 

Catenary WV0096962 001 and 044 
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APPENDIX D 
 

Jupiter Callisto Reclamation Plan 
 

Document Number 49 in Record of Civ. No. 3:11-cv-115 (S.D. W. Va.)  
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APPENDIX E 
 

Company/Permit No. Outlet 
Apogee Coal Co., LLC/WV1020510 024 
Apogee Coal Co., LLC/WV1020510 018 
Apogee Coal Co., LLC/WV1020510 026 
Apogee Coal Co., LLC/WV1020510 013 
Apogee Coal Co., LLC/WV1022792 016 
Apogee Coal Co., LLC/WV1020510 028 

  
Coyote Coal Co., LLC/WV0094439 002 
Coyote Coal Co., LLC/WV0094439 015 
Coyote Coal Co., LLC/WV0094439 017 
Coyote Coal Co., LLC/WV1019261 001 

  
Catenary Coal Co., LLC/WV1019309 001 
Catenary Coal Co., LLC/WV1015338 002 

  
Colony Bay Coal Co./WV0068748 033 
Colony Bay Coal Co./WV0058238 001 
Colony Bay Coal Co./WV0068748 001 
Colony Bay Coal Co./WV0058238 002 
Colony Bay Coal Co./WV0068748 029 

  
Kanawha Eagle Coal, LLC/WV0065137 001 

  
Midland Trail Energy, LLC/WV0052426 001 

  
Panther, LLC/WV0048097 002 
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1. Affinity Mining Company 
2. Apogee Coal Company, LLC 
3. Appalachia Mine Services, LLC 
4. Beaver Dam Coal Company, LLC 
5. Big Eagle, LLC 
6. Big Eagle Rail, LLC 
7. Black Stallion Coal Company, LLC 
8. Black Walnut Coal Company 
9. Bluegrass Mine Services, LLC 
10. Brook Trout Coal, LLC 
11. Catenary Coal Company, LLC 
12. Central States Coal Reserves of Kentucky, LLC 
13. Charles Coal Company, LLC 
14. Cleaton Coal Company 
15. Coal Clean LLC 
16. Coal Properties, LLC 
17. Coal Reserve Holding Limited Liability Company No. 2 
18. Colony Bay Coal Company 
19. Cook Mountain Coal Company, LLC 
20. Corydon Resources LLC 
21. Coventry Mining Services, LLC 
22. Coyote Coal Company LLC 
23. Cub Branch Coal Company LLC 
24. Dakota LLC 
25. Day LLC 
26. Dixon Mining Company, LLC 
27. Dodge Hill Holding JV, LLC 
28. Dodge Hill Mining Company, LLC 
29. Dodge Hill of Kentucky, LLC 
30. EACC Camps, Inc. 
31. Eastern Associated Coal, LLC 
32. Eastern Coal Company, LLC 
33. Eastern Royalty, LLC 
34. Emerald Processing, L.L.C. 
35. Gateway Eagle Coal Company, LLC 
36. Grand Eagle Mining, LLC 
37. Heritage Coal Company LLC 
38. Highland Mining Company, LLC 
39. Hillside Mining Company 
40. Hobet Mining, LLC 
41. Indian Hill Company LLC 
42. Infinity Coal Sales, LLC 
43. Interior Holdings, LLC 
44. IO Coal LLC 
45. Jarrell’s Branch Coal Company 
46. Jupiter Holdings LLC 
47. Kanawha Eagle Coal, LLC 
48. Kanawha River Ventures I, LLC 
49. Kanawha River Ventures II, LLC 
50. Kanawha River Ventures III, LLC 
51. KE Ventures, LLC 

52. Little Creek LLC 
53. Logan Fork Coal Company 
54. Magnum Coal Company LLC 
55. Magnum Coal Sales LLC 
56. Martinka Coal Company, LLC 
57. Midland Trail Energy LLC 
58. Midwest Coal Resources II, LLC 
59. Mountain View Coal Company, LLC 
60. New Trout Coal Holdings II, LLC 
61. Newtown Energy, Inc. 
62. North Page Coal Corp. 
63. Ohio County Coal Company, LLC 
64. Panther LLC 
65. Patriot Beaver Dam Holdings, LLC 
66. Patriot Coal Company, L.P. 
67. Patriot Coal Corporation 
68. Patriot Coal Sales LLC 
69. Patriot Coal Services LLC 
70. Patriot Coal Receivables (SPV) Ltd. 
71. Patriot Leasing Company LLC 
72. Patriot Midwest Holdings, LLC 
73. Patriot Reserve Holdings, LLC 
74. Patriot Trading LLC 
75. Patriot Ventures LLC 
76. PCX Enterprises, Inc. 
77. Pine Ridge Coal Company, LLC 
78. Pond Creek Land Resources, LLC 
79. Pond Fork Processing LLC 
80. Remington Holdings LLC 
81. Remington II LLC 
82. Remington LLC 
83. Rivers Edge Mining, Inc. 
84. Robin Land Company, LLC 
85. Sentry Mining, LLC 
86. Snowberry Land Company 
87. Speed Mining LLC 
88. Sterling Smokeless Coal Company, LLC 
89. TC Sales Company, LLC 
90. The Presidents Energy Company LLC 
91. Thunderhill Coal LLC 
92. Trout Coal Holdings, LLC 
93. Union County Coal Co., LLC 
94. Viper LLC 
95. Weatherby Processing LLC 
96. Wildcat Energy LLC 
97. Wildcat, LLC 
98. Will Scarlet Properties LLC 
99. Winchester LLC 
100. Winifrede Dock Limited Liability Company 
101. Yankeetown Dock, LLC 
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

PATRIOT COAL CORPORATION, et al.,

Debtors.1

Chapter 11

Case No. 12-12900 (SCC)

(Jointly Administered)

ORDER APPROVING GLOBAL SETTLEMENT AGREEMENT WITH THE
OHIO VALLEY ENVIRONMENTAL COALITION, THE SIERRA CLUB AND

THE WEST VIRGINIA HIGHLANDS CONSERVANCY

Upon the motion (the “Motion”)2 of Patriot Coal Corporation and its

subsidiaries that are debtors and debtors in possession in these proceedings

(collectively, the “Debtors”) for entry of an order (the “Order”) pursuant to section

105(a) of the Bankruptcy Code and Bankruptcy Rule 9019; and the Court having

jurisdiction to consider the Motion and the relief requested therein pursuant to

28 U.S.C. §§ 157 and 1334 and Standing Order M-61 Referring to Bankruptcy Judges

for the Southern District of New York Any and All Proceedings Under Title 11, dated

July 10, 1984 (Ward, Acting C.J.) as amended by Standing Order M-431, dated

February 1, 2012 (Preska, C.J.); and consideration of the Motion and the requested

relief being a core proceeding the Bankruptcy Court can determine pursuant to

28 U.S.C. § 157(b); and due and proper notice of the Motion having been provided in

1 The Debtors are the entities listed on Schedule 1 attached to the Motion.  The employer tax
identification numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11
petitions.

2  Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to
such term in the Motion.
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accordance with the Case Management Order; and it appearing that no other or further

notice need be provided; and the relief requested in the Motion being in the best

interests of the Debtors and their estates and creditors; and the Court having reviewed

the Motion and the responses and objections filed in relation thereto; [and having held

a hearing with appearances of parties in interest noted in the transcript thereof (the

“Hearing”)]; and the Court having determined that the legal and factual bases set forth

in the Motion [and at the Hearing] establish just cause for the relief granted herein;

and upon all of the proceedings had before the Court and after due deliberation and

sufficient cause appearing therefor, it is

ORDERED that the relief requested in the Motion is hereby granted as

set forth herein; and it is further

ORDERED that the Global Settlement Agreement is in the best interests

of the Debtors and their estates; and it is further

ORDERED that the Debtors’ entry into the Global Settlement

Agreement and the terms and conditions of the Global Settlement Agreement are

hereby approved pursuant to Bankruptcy Rule 9019 as set forth herein; and it is

further

ORDERED that the Debtors are authorized to take and perform such

other actions as may be necessary or appropriate to implement and effectuate the

Global Settlement Agreement; and it is further

ORDERED that, for the avoidance of doubt, nothing in the Global

Settlement Agreement shall be construed to extend any obligation of any of the

Defendants to each other or to any other Debtor or subsidiary, including with respect

2
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to performing any selenium treatment or other environmental compliance obligations;

and it is further

ORDERED that, for the avoidance of doubt, the relief granted in the

Order Pursuant to 11 U.S.C. § 362(d) Authorizing Limited Relief from the Automatic

Stay [ECF Doc. 1208], allowing the Parties to file and prosecute pleadings with

respect to the Motion to Modify and allowing the West Virginia District Court to

determine whether to modify, and to order the modification of, the Prepetition Orders,

shall continue to apply to allow the Parties to file the joint motion to amend the Hobet

22 Order and the Modified Consent Decree, and allow the West Virginia District

Court to enter the order amending the Hobet 22 Order and the Modified Consent

Decree; and it is further

ORDERED, that for the avoidance of doubt, nothing in the Global

Settlement Agreement should be construed as waiving or releasing any claims or rights

that the Debtors may have against any third party; and it is further

ORDERED that neither this Order, the Global Settlement Agreement or

any other order or decree entered in connection with or in relation to the Motion or

the Global Settlement Agreement (collectively, the “GSA Approvals”) shall be

deemed to impair, bar or estop a lessor/landowner (“Lessor”) of any of the Debtors

from exercising its rights (i) available to such Lessor pursuant to the Bankruptcy Code

or non-bankruptcy law or (ii) set forth in or arising from a coal lease, sublease,

amendments, assignments, royalty agreements, consents, land use instruments or any

other document that would be classified as a non-residential real property lease or

executory contract under section 365 of the Bankruptcy Code (collectively, “Coal

3
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Lease”), including, but not limited to, a Lessor’s right to claim a default under a Coal

Lease, assert a claim for damages or other relief available under law or equity, and

prosecute such claim; and it is further

ORDERED that the GSA Approvals shall not be deemed as a waiver by

any Lessor of its rights under each Lessor’s respective Coal Lease or a consent to the

relief sought in the Motion or the GSA Approvals and all parties in interest are hereby

barred from contending that the GSA Approvals estop or otherwise hinder or prevent a

Lessor from exercising its rights under a Coal Lease, the Bankruptcy Code or

applicable non-bankruptcy law, including with respect to, inter alia, the effect of the

GSA Approvals; and it is further

ORDERED that, notwithstanding the possible applicability of

Bankruptcy Rules 4001(d), 6006(d), 7062, 9014, or otherwise, the terms and

conditions of this Order shall be immediately effective and enforceable upon its entry;

and it is further

ORDERED that the terms of the Global Settlement Agreement are to be

complied with by all parties thereto as soon as this Order becomes final and

non-appealable; and it is further

ORDERED that this Court retains jurisdiction (i) to interpret, implement

and enforce the terms and provisions of the Global Settlement Agreement and (ii) with

respect to all matters arising from or related to the implementation of this Order.

4
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Dated: New York, New York
             ____________,
2012

THE HONORABLE SHELLEY C. CHAPMAN
UNITED STATES BANKRUPTCY JUDGE

5
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