UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
ST. LOUIS DIVISION

Inre: Chapter 11
PATRIOT COAL CORPORATION, et al., Case No.: 12-51502-659 (KSS)
Debtors. Jointly Administered

PAYNE-GALLATIN COMPANY OBJECTION
TO DEBTORS’ MOTION FOR AUTHORIZATION to (i) ASSUME
OR (ii) REJECT UNEXPIRED LEASES OF NONRESIDENTIAL
REAL PROPERTY WITH RESPECT TO CONTRACT ID LND 323

Payne-Gallatin Company, a West Virginia corporation (“this Lessor), by its undersigned

counsel, hereby respectfully submits this objection (the “Objection”) to Debtors’ Motion For

Authorization To (i) Assume or (ii) Reject Unexpired Leases of Nonresidential Real Property

[Doc 1995] (“Debtors’ Motion”) with respect to Debtors’ Contract ID LND 323.
In support of this Objection, this Lessor states as follows:

(i) Assumed Lease To Which The Objection Pertains

Lease dated October 15, 1976 (the “Lease”) between this Lessor (as “Payne-
Gallatin Mining Company”) and the predecessors in interest of Panther LLC, Case
No. 12-12967 (“Panther”) and/or Magnum Coal Company LLC, Case No.
12-12957 (“Magnum”).

(ii) Basis For The Objection

The Cure Amount stated in Debtors’ Motion Schedule A ($184,311.97) is less than
the actual monetary default under the Lease required to be cured pursuant to
Bankruptcy Code 8 365, 11 U.S. C. 8 365.



(iii) Provisions Of Assumed Lease Or Any Other Agreement Under

Which The Objecting Party Contends Any Uncured Default Exists

a. Lease Article I1X (pp. 15-16) [Taxes]

b. Lease Article I1. 2. (p. 10) [Wheelage Royalty]

c. Other Lease provisions as may be applicable pursuant to
IV b. infra

(iv) Amount Asserted As Cure Amount

a. 1.1 Unpaid Pre-Petition Property Tax

First Half 2012 Cabin Creek District,
Kanawha County, WV (Exhibit B)

1.2 Unpaid Pre-Petition Wheelage Rovalty

(@ June 30, 2012 unpaid wheelage $155,201.57
(b) July1-8,2012 unpaid wheelage 9,832.79

1.3 Underpayment of Pre-Petition Wheelage
Royalty From July 8, 2002 to July 8, 2012

Underpayment of wheelage royalty from
July 8, 2002 to July 8, 2012, resulting from
deduction of trucking and rail expenses from
gross sales price of coal crossing Lease
premises; see Suttle and Stalnaker PLLC
report dated 12.13.12 attached as Exhibit A.

and

b. Amounts accrued and payable under the Lease on
and after 07.09.12 but unpaid on 01.29.13, if any;

and

c. Interest on amounts supra as provided by
West Virginia Code 8§37-6-9.

$6,476.13

165,034.36

399,658.00
$571,168.49

This Lessor objects to Debtors’ assumption of the Lease without payment in full of the

amount asserted as the Cure Amount, supra. As referenced in Debtors’ Motion, paragraph 34,

this Lessor will be available to confer with Debtors to attempt to consensually resolve this

Objection.



Prior to the filing of these bankruptcy cases, this Lessor had requested to inspect and
audit the Patriot Coal Corporation books and records pertaining to the wheelage royalty payable
under the Lease. [Copy of this Lessor’s 05/22/12 letter to Patriot Coal Corporation attached as
Exhibit B.] Lease Article XVIII provides certain rights to the Lease parties in connection with
any dispute or controversy arising under the terms of the Lease. [Copy of Lease Article XVIII
attached as Exhibit C. A complete copy of the Lease was attached as Exhibit A to this Lessor’s
proof of claim against Magnum filed on December 14, 2012, and will be provided to the Court or
any parties upon request.] Subject to applicable bankruptcy law, this Lessor respectfully
reserves all rights under the Lease, including but not limited to those under Lease Article XVIIlI,
with respect to the underpayment of wheelage royalty due under the Lease asserted as part of the

Cure Amount, supra.

Dated: January 22, 2013 Respectfully submitted,

Charleston, West Virginia /sl Thomas Persinger
Thomas Persinger
WVSB No. 2874
Admission pro hac vice
THOMAS PERSINGER PLLC
P. O. Box 2828
Charleston, WV 25330-2828
Telephone number: (304) 343-0850
Telecopier number: (304) 343-1677
E: mtplaw@frontier.com
Counsel for Payne-Gallatin Company
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EXHIBIT B



Payne Gallatin Mining Company

D 1 X2
300 Capitol Street, Suite 1503 ¢
Charleston ¢ WV, 25301
Phone 304-344-9203 4 Fax 304-343-9240

May 22,2012

U.S. REGISTERED MAIL

Patriot Coal Corporation

500 Lee St E Ste 202

Charleston, WV 25301

Attn: John Eagan 10.15.76 Lease between
Payne-Gallatin Mining Co., Lessor
and OCAMCO. Lessee

Dear John:

Pursuant to ARTICLE IV (page 12) of the lease from Payne-Gallatin Mining Company, a West Virginia
corporation, Lessor, to OCAMCO, a West Virginia corporation, Lessee, dated October 135, 1976 (the “1976 Lease™),
as subsequently assigned and amended, Payne-Gallatin Company, a West Virginia corporation (“Payne-Gallatin™),
successor by change of name to Payne-Gallatin Mining Company, hereby requests to inspect, audit and make copies
of your books and records pertaining to the wheelage royalty payable under ARTICLE II (p. 10) of the 1976 Lease.

Pursuant to Lease ARTICLE IV, Payne-Gallatin also requests to inspect the books and records of any
railroad company, water transportation company, or trucking company transporting coal for which the wheelage
royalty is payable under the Lease.

Payne-Gallatin hereby designates Patricia D Clark, C.P.A. and Chris Deweese, CPA, of the firm of Suttle
& Stalnaker, 1411 Virginia Street East Ste 100, Charleston, West Virginia 25301 as its agent for this audit, and
reserves the right to name additional agents, engineers, and attorneys for this purpose.

Please contact me in order that arrangements for this audit may be made.

Very truly yours,

2. /::J..,w

Andrew A. Payne, I11
President

CC: D. E. Workman, Jr., P.E.
Thomas Persinger, Esq.
Chris Deweese, C.P.A.
Patricia D. Clark, C.P.A.
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CERTIFICATE OF SERVICE

I hereby certify that on January 22, 2013, a true and correct copy of the foregoing
Objection To Debtors’ Motion For Authorization To (i) Assume Or (ii) Reject
Unexpired Leases Of Nonresidential Real Property With Respect To Contract ID LND
323 was served by (i) the Electronic Case Filing system for the United States
Bankruptcy Court for the Eastern District of Missouri, St. Louis Division, on those
parties that have consented to such service in these cases, and (ii) by FedEx service on
the chambers of the Honorable Kathy A. Surratt-States, United States Bankruptcy
Court for the Eastern District of Missouri, 111 South 10™ Street, 4™ Floor, St. Louis,
MO 63102, and (iii) by United States mail, first class postage prepaid, on the parties
and or counsel listed below:

@) Chambers of the Honorable Kathy A. Surratt-States
United States Bankruptcy Court for the
Eastern District of Missouri
111 South 10™ Street, 4™ Floor
St. Louis, MO 63102

(b) Counsel to the Debtors:

(i) Davis Polk & Wardwell LLP
Attn: Marshall S. Huebner
Brian M. Resnick
450 Lexington Avenue
New York, NY 10017

(i) Bryan Cave LLP
Attn: Laura Uberti Hughes
211 North Broadway
St. Louis, MO 63102

(©) Conflicts counsel to the Debtors:

Curtis, Mallet-Prevost, Colt & Mosle LLP
Attn: Steven J. Reisman

Michael A. Cohen

101 Park Avenue

New York, NY 10178

(d) Office of the United States Trustee
USBC Eastern District of Missouri
Attn: Paul A. Randolph
Leonora S. Long
Thomas F. Eagleton US Courthouse
111 S. 10" Street, Suite 6-353
St. Louis, MO 63102



(€)

(f)

Counsel for the Official Committee of Unsecured Creditors:

(i) Kramer Levin Naftalis & Frankel LLC
Attn: Thomas Moers Mayer,
Adam C. Rogoff
Gregory G. Plotko
1177 Avenue of the Americas,
New York, NY 10036

(i) Carmody MacDonald P.C.
Attn: Gregory D. Willard
120 South Central, Suite 1800
St. Louis, MO 63105-1705

The Debtors’ authorized claims and noticing agent:
Patriot Coal Corporation
c/o GCG, Inc.

P.O. Box 9898
Dublin, OH 43017-5798

/s/ Thomas Persinger

Thomas Persinger

WVSB No. 2874

Admission pro hac vice

THOMAS PERSINGER PLLC

P. O. Box 2828

Charleston, WV 25330-2828
Telephone number: (304) 343-0850
Telecopier number: (304) 343-1677
E: mtplaw@frontier.com




