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Doc# 246 NOTI CE of Agenda/ Notice of Agenda of Matters Schedul ed
for Hearing on August 2, 2012 at 2:00 PM

Doc# 137 MOTI ON to Approve/ Debtors' Mtion for Approval of
Procedures for the Assertion, Resolution and Treatnent of
Reclamation Cains and d ains Asserted Pursuant to 11 U S. C

503(b) (9)

Doc# 138 MOTI ON to Authori ze/ Debtors' Mdtion for Authorization
to Enpl oy Ordinary Course Professionals Nunc Pro Tunc to the

Petition Date

Doc# 139 MOTION to Authorize/Debtors' Mdttion to Establish
Procedures for InterimMnthly Conpensation and Rei nbur senent

of Expenses of Professionals

Doc# 39 I NTERIM Order Signed on 7/11/2012 by the Honorabl e
Allan L. Gopper (I) Authorizing Debtors (A) to Cbtain Post-
Petition Financing Pursuant to 11 U S. C. 105, 361, 362,

364(c) (1), 364(c)(2), 364(c)(3), 364(d)(1) and 364(e), and (B)
to Uilize Cash Collateral Pursuant to 11 U S. C. 363, (II)
Granting Adequate Protection to Pre-Petition Secured Lenders
Pursuant to 11 U.S.C. 361, 362, 363 and 364, and (I11)

Schedul i ng Final Hearing Pursuant to Bankruptcy Rules 4001(b)
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and (c) (related docunment(s) 25). Final Hearing to be held on
8/ 2/ 2010 at 2: 00 p.m Eastern Tinme in Courtroom 610 (SCC).
bj ections due by 7/25/2012 at 4:00 p.m Eastern Tine.

Doc# 87 INTERIM Order Authorizing (1) the Debtors to Honor Pre-
Petition Qoligations to Custoners in the Odinary Course of
Business and (I1) Financial Institutions to Honor and Process
Rel at ed Checks and Transfers signed on 7/16/2012. (rel ated
docunent (s)11) Final Hearing to be held on 8/2/2010 at 2:00 PM
at Courtroom 610 (SCC). njections due by 7/25/2012 at 4:00

p.m Eastern Tine.

Doc# 91 I NTERIM Order Authorizing (1) Debtors to Continue and
Renew their Liability, Property, Casualty and O her |Insurance
Prograns and Honor all Cbligations in Respect Thereof and (I1)
Fi nancial Institutions to Honor and Process Rel ated Checks and
Transfers signed on 7/16/2012. (related docunent(s)17) Final
Hearing to be held on 8/2/2010 at 2:00 PMat Courtroom 610
(SCO. njections due by 7/25/2012 at 4.00 p.m Eastern Tine.

Doc# 92 I NTERIM Order Authorizing Debtors to Continue and Renew
Surety Bond Program signed on 7/16/2012. (rel ated
docunent(s)18) Final Hearing to be held on 8/2/2010 at 2: 00 PM
at Courtroom 610 (SCC). njections due by 7/25/2012 at 4:00

p.m Eastern Tine.
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Doc# 93 I NTERIM Order Authorizing (1) Debtors to Pay Certain
Pre-Petition Taxes, Governnental Assessnents and Fees and (I11)
Financial Institutions to Honor and Process Rel ated Checks and
Transfers signed on 7/16/2012. (related docunent(s)21) Final
Hearing to be held on 8/2/2010 at 2:00 PM at Courtroom 610
(SCC). njections due by 7/25/2012 at 4:00 p.m Eastern Tine.

Doc# 40 I NTERIM Order signed on 7/11/2012 by the Honorable
Allan L. Gopper Authorizing (1) Paynent of Certain Pre-
Petition Cl ains of Shippers, Warehousenen and Service Providers
and (11) Financial Institutions to Honor and Process Rel ated
Checks and Transfers (related docunent(s)12). Final Hearing to
be held on 8/2/2010 at 2:00 PM at Courtroom 610 (SCC).

Qbj ections due by 7/25/2012 at 4:00 p.m Eastern Timne.

Doc# 33 I NTERIM Order signed on 7/10/2012 by the Honorabl e
Allan L. G opper Authorizing (1) Debtors to (A) Pay Pre-
Petition Wages, Salaries, Enployee Benefits and O her
Conmpensati on and (B) Mintain Enpl oyee Benefits Progranms and
Pay Rel ated Adm nistrative obligations, (I1) Enployees and
Retirees to Proceed with Qutstandi ng Wrkers Conpensati on
Clainms and (I11) Financial Institutions to Honor and Process
Rel at ed Checks and Transfers. (related docunent(s)9) Final

Hearing to be held on 8/2/2010 at 2:00 PM (bjections due by
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1| 7/25/2012 at 4:00 p.m Eastern Tine.
2
3|| Doc# 41 INTERIM Order signed on 7/11/2012 by the Honorabl e
4| Allan L. G opper Authorizing (1) Debtors to Pay Pre-Petition
5/| nligations Oned to Foreign Creditors and (11) Financial
6| Institutions to Honor and Process Rel ated Checks and Transfers
7| (related docunent(s)13). Final Hearing to be held on 8/2/2010
8/ at 2:00 PMat Courtroom 610 (SCC). (njections due by 7/25/2012
9/| at 4:00 p.m Eastern Tine.
10
11
12
13
14
15
16
17
18
19
20| Transcribed by: Sara Davis
21| eScribers, LLC
22| 700 West 192nd Street, Suite #607
23| New York, NY 10040
24| (973)406- 2250
25| operations@scribers. net
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1
2 APPEARANCES:
3 DAVIS POLK & WARDWELL LLP
4 Attorneys for Debtors
5 450 Lexi ngton Avenue
6 New Yor k, NY 10017
7
8| BY: MARSHALL S. HUEBNER, ESQ
9 DARREN S. KLEI'N, ESQ
10 M CHELLE M MCGREAL, ESQ
11
12
13| ELLENOFF GROSSMAN & SCHOLE LLP
14 Attorneys for Joy Technol ogies, Inc.,
15 P&H M ni ng Equi prent, Inc., and
16 Continental Crushing & Conveying
17 150 East 42nd Street
18 New Yor k, NY 10017
19
20 BY: HOMRD J. BERMAN, ESQ
21
22
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24
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2| CURTI'S MALLET-PREVOST COLT & MOSLE LLP
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4 101 Park Avenue
5 New York, NY 10178
6
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9
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17 ANA M ALFONSO, ESQ
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BUCHANAN | NGERSOLL & ROONEY PC
Attorneys for Caterpillar, a Creditor
1290 Avenue of the Anericas
30th Fl oor
New Yor k, NY 10104

BY: KRI STI A, DAVI DSQN, ESQ.

STI TES & HARBI SON PLLC
250 West Main Street
Suite 2300
Lexi ngton, KY 40507

BY: WLLIAMT. GORTON, 11, ESQ
W BLAINE EARLY, I|II, ESQ

MOONEY GREEN SAI NDON MURPHY & WELCH PC
1920 L Street, N W
Suite 400
Washi ngt on, DC 20036

BY: PAUL A. GREEN, ESQ
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2| MCGU REWOCDS LLP
3 625 Liberty Avenue
4 23rd Fl oor
5 Pittsburgh, PA 15222
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10|| KRAMER LEVI N NAFTALI'S & FRANKEL LLP
11 Attorneys for the Conmttee
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ANDREWS KURTH LLP
Attorneys for WImngton Trust,
I ndenture Trustee for 8.25 Bonds
450 Lexi ngton Avenue

New Yor k, NY 10017

BY: PAUL SI LVERSTEIN, ESQ

VEI L GOTSHAL & MANGES LLP
Attorneys for Gtibank, N A & Barclays Bank PLC
767 Fifth Avenue
New York, NY 10153

BY: JOSEPH H. SMCOLI NSKY, ESQ.

UNI TED STATES DEPARTMENT OF JUSTI CE
O fice of the United States Trustee
33 Witehall Street
21st Fl oor
New Yor k, NY 10004

BY: ELI SABETTA G GASPARI NI, ESQ.
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UNI TED STATES DEPARTMENT OF JUSTI CE

BY:

BROVWN

BY:

FOLEY

BY:

Ofice of the United States Attorney
86 Chanbers Street
New Yor k, NY 10007

NATALI E N. KUEHLER, ESQ

RUDNI CK LLP

Attorneys for Ad Hoc G oup of Notehol ders

One Financial Center

Bost on, MA 02111

STEVEN B. LEVINE, ESQ ( TELEPHONI CALLY)

& LARDNER LLP

Main Document

Attorneys for Ernst & Young, Financial Advisor

321 North dark Street
Suite 2800
Chi cago, IL 60654

LARS A. PETERSON, ESQ ( TELEPHON CALLY)
JOHN A SIMON, ESQ ( TELEPHON CALLY)
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PATRI OT COAL CORPORATI QON, et al. 13
PROCEEDI NGS

THE COURT: Al right, good afternoon, M. Huebner.

MR, HUEBNER  CGood afternoon, Your Honor. For the
record, | am Marshall Huebner of the law firmof Davis, Polk &
Vardwel |, LLP on behal f of the debtors, Your Honor.

| don't know if Your Honor would like to take
appearances or if should proceed and people will speak as they
are ready?

THE COURT: You can get started. |'ll note that there
are a nunber of parties on the telephone line, the majority of
whom are on "listen only". | believe that a representative of
Ernst & Young is on the line live. 1s there anyone el se who's
on the line live who wi shes to note their appearance?

MR. LEVINE: Steven Levine, Brown, Rudnick, LLP for
the ad hoc comm ttee of notehol ders for the 2002-D (ph.) notes.
THE COURT: D d you hear that, M. Huebner?

MR. HUEBNER: | apol ogi ze, Your Honor; | did not.

THE COURT: Al right. Once nore, please, sir.

MR. LEVINE: Steven Levine, Brown, Rudnick, LLP for
the ad hoc conmittee of noteholders for the 2002-D notes.

THE COURT: Al right, thank you

MR. HUEBNER  Your Honor, there are nineteen natters
on the agenda letter listed as going forward. | would ask the
Court's indulgence; if it's okay, itemnunber 1 on the |ist

which is the DIP, there are still sonme |ast-m nute
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PATRI OT COAL CORPORATI QON, et al. 14

conversations going on --

THE COURT:  Ckay.

MR, HUEBNER -- and so if we can, |1'd like to do --

THE COURT: Certainly.

MR HUEBNER: -- 2 through 18 first and then --

THE COURT:  Ckay.

MR. HUEBNER -- see where we are with the DIP at the

Your Honor, with me in court today -- just to say sone
thank yous -- are Darren Klein and Mchelle MG eal of ny
office, as well as Ms. Jacquelyn Jones, who is the deputy
general counsel of the Patriot famly of conpanies.

Your Honor, as you might inmagine, it has been an
extraordinarily intense few weeks for everybody connected with
the Patriot situation. Wth the assistance provided to Patri ot
by this Court and al so by Judge G opper on the very first day
and the liquidity and the vote of confidence provided by the
capital markets and our DI P agents in particular, |I'mhappy to
report that we have achieved a quite seanless transition into
Chapter 11 and there really have been no disruptions or
di sl ocations to speak of.

As the Court very likely knows, on July 18th, the U S.
Trustee's office appointed a seven-nmenber creditors' conmttee.
That commttee has selected Kraner, Levin as its proposed | ega

advisors. M. Rogoff and Ms. Anu (sic) are in the court
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PATRI OT COAL CORPORATI ON, et al. 15
today -- | apol ogize on the |ast nane -- and al so Mesirow and

Houl i han as their proposed financial advisors.

As | think is our job, we have been engaged on the
Patriot side in very intensive education, initiation, and
negoti ation sessions primarily with the official creditors'
commttee but also with other parties as well over the |ast few
weeks. And while we'll turn to the DIP at the end, |I'm happy
to report that as to the other eighteen notions which | can now
go through, there are no objections left of any kind. W
wor ked productively as we had signaled to all parties we would
very much like to do, to take in all of their coments, resolve
everything that we could. A few of the first days which are
not particularly time sensitive were adjourned until the August
15th hearing. W continue to work with parties and get ever
cl oser, and ny hope and aspiration is that as we approach
August 15th, we will again be ready to draft an agenda letter
that says that there are no contested matters.

THE COURT: Ckay.

MR HUEBNER: In terns of the other eighteen, Your
Honor, we have a binder of blacklines that | believe was
provi ded to chanbers to show the differences between the
interim--

THE COURT: R ght.

MR. HUEBNER -- and the final. You know,

fundamental |y, our nobst intense negotiations were, of course,
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PATRI OT COAL CORPCRATI ON, et al. 16
with the unsecured creditors' conmttee. They are stewards, as
we are, and fiduciaries and wanted to ensure, especially where
noney was bei ng spent, that they understood exactly where it
was going and that it was both necessary and appropri ate.

As to three of the notions in particular, Your Honor,
the insurance notion, the custoner notion and the cash
managenment notion in particular, we diligenced the anounts with
the commttee and they asked, when we picked a nunber that was
sort of a cap with a cushion, that we not go above those
nunbers w thout getting either their consent or, if we need to,
com ng back to the Court because we all are very aligned on
hopeful I y never going anywhere near those caps | et al one above
them W agreed those caps weren't enshrined in the orders
because the orders give us the authority we need. The
commttee separately asked us to give thema direct concession
that we would get their approval or cone back if the facts
turned out different than we expected. And we were confortable
doing that as to those three notions, as | said before, cash
managenent, insurance and custoners.

Wth respect to wages, Your Honor, the commttee had
asked for a couple of changes; | think in the schene of things
they're actually pretty mnor, and we were fine with those as
wel | .

And with respect to the tax motion, Your Honor, as

opposed to sort of caps or limts, the commttee asked that we
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PATRI OT COAL CORPCRATI ON, et al.
give themquarterly reports of the amounts paid. As we sort of
all agree, taxes are taxes. The governnent is the governnent.
Whether it's liens or interest or superpriority or the ability
to block permts or the like, it is what it is. That said, we
all need to know what it is and we, of course, have no problem
what soever providing the requested quarterly reports to the
commttee and al so agreeing that where there are di sputes, that
they' Il be resolved, | think, pursuant to -- where there are
settlenents of disputes, they'I| be subject to the claim
settlenment procedures ultimately approved in the case.

So, Your Honor, with those general introductions which
| think cover the things that we were supposed to articulate --
or actually, it was our choice; we thought it was nore
appropriate to articulate for the Court so they would know t he
nature of the deals where it's not separately, clearly witten
into the order for the world to see, the rest of the changes to
the orders are right there in black and white.

"' m happy to do a quick page flip of the blacklines
and explain. |'mhappy to answer only any questions or |'m
happy to just say if there are no questions, we have ei ghteen
uncontested first-day notions that we believe are supported by
all and objected to by none.

THE COURT: Al right. Well, why don't we, just for
the sake of clarity, go through the exercise of going down the

agenda and affording any parties who are present here today the
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PATRI OT COAL CORPORATI QON, et al.
opportunity to object or nmake an observation

M. Rogoff.

MR ROGOFF:  Your Honor, if | can?

THE COURT: Yes.

MR, ROGOFF:. Thank you; Adam Rogoff, Kraner, Levin
proposed counsel on behalf of the creditors' commttee here in
the courtroomtoday with ny colleague Anu Yerramalli and | hope
to be joined in a bit by ny partner Any Caton who has been back
working on trying to resolve the D P.

| thought it m ght be hel pful as Your Honor goes
t hrough each one of these, since M. Huebner gave a sort of
gl obal presentation of the eighteen matters and since | think
our comrents sort of reflect all eighteen matters, if | could

just give a global, quick sound bite and then we can go through

each one.

THE COURT: Absol utely.

MR. ROGOFF: But, as noted, the commttee was fornmed
on July 18th. It consists of seven menbers; | don't know if

Your Honor is famliar with who the nmenbers --

THE COURT: | am

MR ROGOFF. Ckay. The commttee identified Kramer,
Levin, ny firm as counsel and has al so proposed to retain
Houl i han, Lokey and Mesirow as financial advisors. Pronptly
upon bot h our engagenent as the proposed | egal counsel and then

bringing in Houlihan and Mesirow -- although this part of
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PATRI OT COAL CORPCRATI ON, et al.
today' s hearings have been handled nore by Houlihan -- we
started diligencing the business issues and the necessity and
the various relief that the debtor was seeking.

W were guided by two things. One, preserving the
busi ness and hel ping to stabilize the transition in the Chapter
11, and two, inportantly, making sure we understood the
reasonabl eness of what was being sought and avoi ding sort of
bl ank check authorization for the debtor to incur or pay
various obligations. And so we worked very closely with M.
Huebner, his colleagues, and with the debtors' financia
advisors. W've gotten confortable with the caps that are set
forth in the notions. W have understandings with respect to
amounts that are anticipated to be paid under certain of the
other orders that were noted.

So we believe, at this point, that we're confortable
that the relief is appropriate, warranted and that we have
suitable protections in terns of oversight, coordination,
cooperation and being able to make sure that everything being
spent is reasonabl e and appropriate.

THE COURT: Al right. And obviously, to the extent
that there have been issues with certain of the other orders
that have been adjourned, that further reflects that you're
actual ly working on these issues and suggesting changes to the
debt ors.

MR, ROGOFF. That's exactly correct, Your Honor.
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PATRI OT COAL CORPORATI QON, et al.
Certain notions have been adjourned because we're continuing to
diligence the business requests that underlie those and, as
we' ve done today, | would expect and hope that we will conme
forward with consensus. M. Huebner and I, | think, have
agreed that we're going to keep all of the fireworks and
theatrics in the cinema this summer and not in the courtroom
al t hough the 3D here is quite nice.

THE COURT:  Ckay.

Al right, M. Huebner, let's go down the agenda one
by one.

So ski pping over the DIP financing for the nonent --

MR. HUEBNER  Nunber 2, Your Honor --

THE COURT: -- that brings us to the cash nanagenent
whi ch is nunber 2 on the agenda.

MR. HUEBNER:. Yeah, the only change is -- of any
substance is the junior superpriority for the interconpany
(ph.) that I actually think was even discussed by some parties
at the last hearing. Your Honor may renenber M. Silverstein,
| think, stood up and may have consented to that. W do this a
lot. It didn't bother us at all to pop it in. The commttee
liked it, too. The rest of the changes, | think, are pretty
m nor.

THE COURT: Yes. |Is M. Silverstein here today or
soneone fromhis firnP

You have anything further you' d Iike to add?
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PATRI OT COAL CORPORATI QON, et al.

MR SILVERSTEIN. | was going to suggest we cannot
hear the speaker.

THE COURT: You cannot hear M. Huebner?

M. Huebner, you can fix that.

MR HUEBNER: Sorry. | will try to speak with nore
volume. Should | quickly repeat --

THE COURT: Say that again, please.

MR HUEBNER: Sure. The cash managenent order, Your
Honor, the changes are quite mnor. They really relate
primarily to the granting of junior superpriority clains for
I nterdebtor transfers during the case. There are blacklines
avail abl e which | think the Davis Pol k fol ks have offered to

everybody in the courtroom The other changes, without

limting or disrespecting them | think are pretty mnisterial.

The cash nmanagenent notion is largely in the formpresented at
the interimhearing, but for the inclusion of the junior
superpriority concept.

THE COURT: Al right. Does anyone else wish to be
heard with respect to the entry of the final order on the
debtors' cash managenent notion?

All right, that's approved.

Next is the debtors' wage notion.

MR. HUEBNER: Thank you, Your Honor.

On the debtors' wage notion as well, we had al ready

had extensi ve conversations both with oursel ves, because there
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are things that | think one should and should not do in a wages
notion, as well as with the U S. Trustee's office prior to the
filing. And | think it was actually quite in good shape and
appropriate before then. There were a few other relatively
smal | changes, frankly, asked for by the creditors’' commttee
which we put in. Unless the Court wants to go through them |
think the blackline probably speaks for itself. But it goes
W t hout saying that |I'm happy to answer any questions that you
have.

THE COURT: Al right. | note that you' ve put in a
provision that provides for a notification of the conmttee if
there are any nmaterial nodifications to the conpensati on and
benefit prograns --

MR, HUEBNER: Yes, Your Honor.

THE COURT: -- which nakes perfect sense.

Al'l right, does anyone el se wish to be heard with
respect to the debtors' notion for a final order on wages and
benefits?

All right, that'll be approved.

MR, HUEBNER: The next item Your Honor, on the agenda
Is the custoner obligations order which is really only turned
into a final order. | think that with the exception of
| anguage nmerely clarifying what is a legal truismthat the
authority to pay does not make anything a post-petition

obligation nor does it assune any contracts, which was al ways
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true but nowit's both true and explicit, |I think there are no

ot her changes of substance other than making it a final order.

THE COURT: Don't you have the paragraph here that
confirnms what also is true, that nothing converts the priority
of any claimor enhances anyone's rights or status?

MR, HUEBNER:  Yes, Your Honor.

THE COURT: R ght? Ckay.

Anyone el se wish to be heard with respect to the
debtors' notion for a final order regarding custoner
obl i gati ons?

Ckay. That'll be approved.

Next we have the shippers and warehousenen and ot her
service providers.

MR. HUEBNER  Yeah. Your Honor, on this one,
honestly, | think that other than the sane "nothing converts
the priority or assunes contract" paragraph, | think there
really is really nothing that bears a shout out.

THE COURT: Al right. You' ve been taken down a notch
fromsole discretion to reasonabl e busi ness judgnent.

MR. HUEBNER: Your Honor, as debtors, we are always
reasonable, so we did not view that as a change.

MR, ROGOFF:. Although we did want that clarification.
Thank you for making it yet again.

THE COURT: And M. Rogoff, I will count on you to

continue to make that clarification
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Does anyone el se wish to be heard with respect to the
debtors' notion for an order with respect to the shippers,
war ehousenen and service providers?

Al right, that'll be approved.

MR HUEBNER: Your Honor, the next itemon the agenda
I's number -- the next one is the foreign creditors which is
number 6.

THE COURT: Yes.

MR HUEBNER: There, too, Your Honor, |'d say eighty-
seven percent of the changes are nerely finalizing it. There
Is a paragraph simlar to the paragraphs often found in
essential vendors, which again I'mnot sure we needed Court
authorization to seek clarification that we will get trade
terns or otherwi se fromforeign counterparties where we coul d,
but we certainly had no objection to adding it. So that is the
bl ackl i ne paragraph on page 4. | think the other changes are
really mnisterial.

THE COURT: Al right. And the cap remains at 7507

MR. HUEBNER It does, Your Honor.

THE COURT: Ckay.

MR. HUEBNER  And we have no reason to believe that
will not nore than sufficient.

THE COURT: (Ckay. Anyone else wish to be heard with
respect to the debtors' notion for a final order authorizing

the paynment to foreign creditors?
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Ckay. That wll be approved.

MR HUEBNER: Thank you, Your Honor. The next one is
the nore generic, | guess one would say, critical vendors
notion. And there, too, the vast majority of the changes are
either mnisterial or of the categories that we have already --
on which we have already alighted: reasonable business
judgnment, taking out the interimorder nechanics. There is a
new paragraph which again | think is true but it never hurts to
clarify that exercising vendor agreenents does not waive any
causes of action including avoi dance actions. Then there is
t he same paragraph we already discussed. Wth respect to not
converting the priority, there also is a paragraph -- let me
just check one thing if I may for a nonent?

Your Honor, there is also a paragraph specifically --
there is a lot of work to be done on all sides, both by the
debtors and the conmttee and possibly others -- although
think it will be the debtors and the conmttee -- about whether
and how and to what extent our ultimate relationship with
Peabody fromwhom as | described to the Court at the |ast
hearing, we were spun off and Arch with whom-- who is the
ori ginal owner of many of our assets --

THE COURT: Um hum

MR. HUEBNER: -- how that ultimately shakes out.

The committee -- and we had no problemwth it -- was

among ot her things was focused on what paynents, if any, are
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Peabody and Arch getting under the first days, because in
particular with Peabody, there's still a |ot of operationa
contracts between the parties. And in sonme cases, we may have
a road or they may have a washing facility or the |ike where
there is no other way to get one another's coal out of the
ground and into where it needs to go.

As to the critical vendors notion, we were able to add
t he paragraph requested by the commttee on page 8 that there
are no paynents under this notion going out to Peabody or Arch.
And in general in the very few circunstances where we m ght be
maki ng a paynment under a different order to Peabody or Arch
t hose have been fully discussed with the conmttee and we have
conpl ete agreenent on what it is that may or will or has gone
out .

THE COURT: Al right. What would be going out to
Peabody or Arch?

MR. HUEBNER: Peabody, Your Honor, there's a very
conpl i cated set of arrangenents, particularly with respect to
retirees, where many people who are our retirees, Peabody
actually pays their retirement benefits.

THE COURT: Ckay.

MR. HUEBNER In sone instances we reinburse themon a
fl owthrough and sone basises (sic), they reinburse us. That's
one category.

THE COURT: Ckay.
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MR HUEBNER: But again, we really view one or the
other entity as the pipeline --

THE COURT: Cot it.

MR HUEBNER: -- as opposed to the obligor.

The other issue -- and 1'd prefer if possible not to
el aborate too nuch, but there's an operational contract where
It may be sort of a sole-service provider-type issue. And
again --

THE COURT:  Ckay.

MR HUEBNER: -- | don't want to glinmrer too nuch, but
a |l ot of conversations have been had about it and everybody's
very confortable that if we were to decide to make that
payment, everyone agrees that that woul d be okay.

THE COURT: Al right. Fair enough

One housekeeping matter. For the purpose of this
hearing, we previously entered into evidence the declaration of
M. Schroeder for the purpose of the prior hearing. 1 think
just to make the record neat, we probably should put the
declaration into evidence in this hearing as well.

MR. HUEBNER: Sure, Your Honor. Shall | formally re-
move it --

THE COURT: Wy don't you re-nove it?

MR. HUEBNER: -- into evidence? Sure. Are there any
obj ections to that?

THE COURT: No. That's nmy -- | ask that.
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MR HUEBNER: Right, right.

| was just showing themthat | was on your team

THE COURT: M. Huebner, would you |like to nove for
the adm ssion into evidence of M. Schroeder's first-day
decl aration?

MR HUEBNER: | would very much |ike to, Your Honor.

THE COURT: Al right. Are there any objections to
the adm ssion into evidence of M. Schroeder's first-day
decl aration?

Does anyone w sh to cross-exam ne?

Al right, the declaration is in.

(First-day declaration of M. Schroeder was hereby received
into evidence as a Debtor's Exhibit, as of this date.)

And let ne also ask if anyone el se wi shes to be heard
W th respect to the debtors' notion for a final order
aut hori zing the payment of critical vendors?

All right. So that'll be approved.

And that brings us to the insurance notion.

MR. HUEBNER. On insurance, Your Honor, | had al ready
referenced before the fact that we had agreenment with the
comm ttee about certain anmount of payments on account of pre-
petition. So that's done and I won't repeat each of those.

I would say that as | see it, Your Honor, the two
par agr aphs on page 4 are probably the things that are slightly

substantive. The first is the proviso at the very top of the
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bl ackline that we will not nmake naterial nodifications to our
I nsurance prograns that are outside the ordinary course and not
consi stent with past or industry practice wthout the consent
of the coomittee. And the second down bel ow, Your Honor, is
t he paragraph we've already discussed, | think thrice, about
the fact that making paynents under this, |ike under all first
days, does not assume contracts, does not convert the priority
of clains, et cetera, et cetera. Again, we think that's always
been true, but the paragraph is certainly hel pful and further
makes that point obvious to all.

THE COURT: Al right. Thank you.

Does anyone el se wish to be heard with respect to the
debtors' insurance notion?

All right, that'll be approved.

MR. HUEBNER  Your Honor, the next nmotion is the
surety bond notion which for those who are following on the
agenda letter is nunmber 9 on the agenda. There, Your Honor, in
addition to the types of changes that we've already di scussed,
which | guess | will not call out again --

THE COURT: Yes.

MR, HUEBNER -- since we've described them now
several tines, there is the same concept of no materia
nodi fications that are both outside the ordinary course and not
consi stent with past or industry practice, just like we had in

the prior motion. There is the "won't convert the priority"”
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paragraph that we tal ked about. And then on page 5, Your
Honor, again, this is just nore clarification -- in sonme cases
requested by the counterparties, in sone cases requested by the
conmmttee -- about all the things the order doesn't do. And
obviously, | think that paying sonebody or doing a contract
does not fundanentally affect these types of legal rights and
so we were fine to make peace wth everybody to wordsmth
| anguage that all sides could agree on

THE COURT: Ckay. Does anyone wish to be heard with
respect to the debtors' surety bond notion?

Al right. That'll be approved.

MR. HUEBNER  Your Honor, on taxes, which is nunber 10
on the agenda, there is nothing that is not of the category
we' ve al ready di scussed.

THE COURT: Al right.

Does anyone wi sh to be heard on the debtors' notion
for authority to pay certain pre-petition taxes?

All right. 1'Il approve that as well.

| assume, M. Huebner, that the blacklines |I have in
this binder are the final blacklines. O are there any
addi ti onal changes?

MR. HUEBNER  Your Honor, on two of the notions --
whi ch we e-nailed to chanmbers this nmorning, and | believe that
they were received -- on three, on wages, foreign creditors and

surety, each of which we've already hit -- and thank you for
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calling that to ny attention -- there were sone very, very
mnor -- like adding the definition of DIP agents in one place

and adding on to DIP agents in the other --

THE COURT: Al right.

MR, HUEBNER -- and we did e-mail those to chanbers
this nmorning --

THE COURT: Yes.

MR HUEBNER: -- as soon as they were ready.

THE COURT: | understood that they had arrived; | just
wanted to nmake that a part of the record.

Al right. That brings us to nunber 11 on the agenda
which is the reclamation and 503(b)(9) procedures.

MR. HUEBNER: Your Honor, on that one, it's just the
sanme things we discussed that sort of --

THE COURT: Does not appear to be --

MR HUEBNER: -- for the avoidance -- |'Il just cal
them"for the avoi dance of doubt" paragraphs.

THE COURT: Al right. Does anyone wish to be heard
on the debtors' notion for approval of the reclamation
procedures?

Ckay, we'll approve that as well.

I think the next two we can probably take together
since they're very ordinary and ordinary course; the interim
conpensation notion and the ordi nary course professionals.

I's there anything to add with respect to those, M.
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Huebner ?
MR HUEBNER: There is not, Your Honor, really other
than adding primarily Kraner Levin as proposed counsel, | think

there are no changes that are not mnisterial.

THE COURT: Al right. Does anyone wi sh to be heard
W th respect to the interimconpensation or ordinary course
pr of essi onal notions?

Ckay, those will be approved.

And that brings us to the retention section of the
agenda.

MR HUEBNER: It does, Your Honor. As to the
retentions, as the agenda letter reflects, all but four have
been adj ourned because they' re nore conplicated or they were
filed later or the U S. Trustee asked that there be a seasoning
period with respect to indemification obligations or the Iike.
So the rest of themare not going forward. The only four that
are going forward today, assuming that that is the Court's
pl easure, as to which we have received no coments and no
obj ections fromany party are nunbers 14 through 17 on the
agenda which are GCG Davis Polk; Curtis, Mallet; and Ernst &
Young.

And there's no blackline and so | don't have anything
to wal k through. These are just the forms of order that we
hope woul d be accept abl e.

THE COURT: Al right. Ofice of the U S. Trustee
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have any comments?

MS. GASPARINI: W have vetted those retention
applications prior to their filing. They took all our coments
so we have no objections in the formthat they' re presently in.

THE COURT: Al right, thank you

Does anyone el se wish to be heard with respect to the
GCG retention, the Davis Polk retention, Curtis, Mllet
retention or the E&Y retention?

Al'l right, those will be approved.

MR. HUEBNER: Thank you, Your Honor. The last two
items on the agenda are the Vitol and EDF stipulation. As the
stipulations say in general terns, these are custoners of ours.
W' ve reached a new busi ness understanding with them For
obvi ous reasons, the terns of those business -- or maybe it's
not obvious to sone so I'Il just say it differently. It is the
debtors' view that the terns of those business arrangenents are
quite confidential. W have many custoners. |'msure they
woul d | ove to know what new business deals we reach with other
custoners, but confidentiality is obviously critical to people
who sell products to various custoners and have separate
negoti ations with them

There as well, we worked very extensively with the
creditors' conmittee as well as with our DIP I enders, all of
whom di | i genced the revised deals with Vitol and EDF. |'m

delighted to report that not only do we have the very strong
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support of the creditors’ commttee and the D P | enders, we
al so have no objection nor any comments of any kind from any
other party. And so in our view, subject to --

THE COURT: Al right. And those are noticed for
presentnent, for the sake of conpl eteness, were included on the
agenda and | expect that those will be entered on the docket
along with the rest of the orders by 5 p.m today.

MR HUEBNER: Thank you, Your Honor.

Unl ess the Court sees it differently, | was not
pl anning to discuss what the adjourned nmatters were. That
woul d seemto be an unnecessary taking up of everybody's tine.
If the Court has any questions about what was adj ourned,
obvi ously, as always, | stand ready to answer them

THE COURT: No. |'ve |looked through them for that
purpose and | didn't have any questions.

Let's reconfirmthat we're going to get together again
on August 15th at 11 o' clock

MR, HUEBNER: Yes, Your Honor.

THE COURT: Correct? Al right. | think that's al
we have today. Does anyone el se have anything --

MR. HUEBNER Wl |, Your Honor, what | would like to
doif I may, just w thout saying too nuch on the DIP, if it
woul d be possible to take a quick recess --

THE COURT: O course.

MR HUEBNER: -- go into the hallway, see where things
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are. It is very nuch our hope to still be able to present a
consensual order. But things have been happening as |'ve been
up at the podium --

THE COURT: Al right. ['mnot going anywhere, so do
your best to get it resolved today and then just cone and | et
us know if you want to conme back on the record or if you get to
the point that you know that you can't resolve it today and
wi sh to adjourn to another date.

MR HUEBNER: Perfect. Thank you.

THE COURT: Al right, M. Rogoff?

MR ROGOFF: That's fine, Your Honor. And just a
coupl e of quick admnistrative matters fromthe conmttee's
perspective.

You' ve heard reference to the fact that the
committee's identified ny firm Houlihan, and Mesirow as
advisors. W're also looking to work with Epig as an agent
that could assist the commttee in fulfilling its obligations
in the establishnment of a Wb site.

Each of these retention papers, we're going to be
working with the U S. Trustee's office on. W understand the
preference is to have those scheduled to be heard for the
Sept enber 11th hearing date. | just wanted Your Honor to note
that the commttee's various retentions are in work. We wll
be coordinating with the U S. Trustee on -- the financia

advisors will be coordinating with the debtors and it is
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sonmet hing that we have targeted for the Septenber 11th hearing.

The other piece of admnistration is we appreciate
that the case nmanagenent order was entered before the commttee
was formed. W have gone through that. W had a couple of
m nor but substantive comrents that we have shared with the
debtors and we are hopeful that those will be the types of
things that can be accommodated in an anended case nmanagenent
order.

THE COURT: Al right. Since you've raised it, let ne
ask a coupl e of questions.

| assunme that you're going to denonstrate why you need
bot h Mesirow and Houl i han.

MR, ROGOFF. Yes, Your Honor. They will have --

THE COURT: And that there's going to be a clear
del i neation of responsibilities and no duplication?

MR. ROGOFF: That is correct, Your Honor. Those wll
be laid out carefully in the respective retention. The
comm ttee has been working closely with both of those firnms to
identify specific projects and to avoid duplication of
servi ces.

THE COURT: Al right. And then along the sane |ines,
I'"mgoing to need a little education on why it is that we need
to separately enpl oy Epiq when we have the debtors charged with
mai ntaining a Wb site and keeping fol ks inforned.

MR ROGOFF: W will happily do that in our 1102
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notion when we file it. But just to previewit, Your Honor

we've actually worked with Epiq. W' ve gotten fairly

aggressive billing rates fromthem and they' ve wai ved a nunber
of fees -- for exanple for the establish of a conmttee Wb
site, for the hosting of a commttee Wb site -- and so even

were Garden Gty Goup, which is the debtors' noticing agent,
to host a portion of the Wb page that would be utilized and
under the control of the commttee for reaching out to
creditors, that cost has been neutralized. |In other words,
there's going to be no extra cost by having Epiq providing that
same service. And we'll identify all this hopefully to Your
Honor's satisfaction in our notion when we file it under
Section 1002.

THE COURT: So is this going to be nore like a
Facebook page, so to speak, than a Wb site?

MR ROGOFF:  Yes.

THE COURT: In other words, you're going to have to
be -- who's entitled to gain access and how are they entitled
to gain access? Is it fully open to the public?

MR ROGOFF. It is a public Wb page nmuch |ike the
debtors have their own public restructuring Wb page and it is
a vehicle which I think Your Honor may be seeing has becone
nore conmonpl ace these days, especially with Section 1102
havi ng been anended to put an affirmative obligation on

committees to reach out to its constituents which are the
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unsecured creditors. And this is |ike our Facebook page to
keep peopl e posted. Hopefully they'Il like us and we'll be
able to fulfill our obligation to keep unsecured creditors
I nformed of progress in the case. And it's also a vehicle by
whi ch creditors, for exanple, can submt inquiries to us.

THE COURT:  Ckay.

MR ROGOFF: W will reviewthose inquiries, allow us
to anal yze them - -

THE COURT:  Ckay.

MR ROGOFF: -- and it's a way of keeping in touch
wi th the constituents.

THE COURT: Al right. Well, obviously I think
i nformation and access is a very good thing. And ny question
was solely directed at the issue of cost. But | would have
al so assunmed that you had thought of that.

MR. ROGOFF. W were very sensitive to that and we
have not been shy in being aggressive in, frankly, telling in
this instance Epig that whatever cost they have from Garden
City, the debtor has, has to be equal to or |ess than and
what ever costs woul d be redundant would have to be waived so
that the estate would not be any worse off for the commttee

utilizing an agent.

MR, HUEBNER: Now, just fromthe debtors' perspective,

to be clear, we have not yet had all these conversations yet.

Some of this is sort of newto nme. W obviously -- we all are
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perfectly aligned in wanting to nmake sure that whoever is
hired, it's darn necessary and incredibly cost efficient --
THE COURT: The nost information for the | east cost.

MR HUEBNER: Exactly. So we'll figure it out

t oget her --

THE COURT:  Ckay.

MR HUEBNER: -- | would inmagine, |ike on nmuch greater
t hi ngs on which we have ended up aligned, we will. The nitty
gritty details -- and it sounds |ike they' ve done yeoman's work

already. W all have a shared interest.

THE COURT: Ckay. Ms. Gasparini?

M5. GASPARINI: And if | may chime in with respect to
Epi g and the retention under 1102 of a clains agent for a Wb
site, actually, our office is approached a |lot of times and is
asked the question can the conmttee, in order to fulfill their
duties under 1102, hire the same clains agent as the debtor.
And gi ven sone devel opnments that happened | ast year with
respect to clains agent on the debtor's side being retained for
both clainms work as well as other things |Iike schedul es and
what not, as Your Honor is aware, there is a division now of
duties under 28 U S.C. --

THE COURT: Yes.

M5. GASPARINI: -- 156 and 327(a). So our office
position with respect to anybody that the debtor -- the

committee retains under 1102 is that there has to be a

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

39




12-12900-scc  Doc 283 Filed 08/03/12 Entered 08/07/12 09:40:30 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 40 of 66

PATRI OT COAL CORPORATI QON, et al.
division; otherwise it'd be a conflict between the 327(a)
claims agent and 1102. So we've asked in other nmega cases,
It'"s usually different; we always reviewtheir fee
applications, ensure that there is no duplication. But we're
concerned with the conflict issue if it is the sane clains
agent .

THE COURT: Al right. Well, why don't | not get
ahead of nyself and ahead of you both? You'll have the
conversation. To the extent that there are going to be nonthly
Web posting charges and the |ike, you can |ook at all of that.
And I"'mquite sure you'll figure out the nost cost-efficient
way to deliver the information, so.

All right. Anything else?

All right. W'Il go back to chanbers and come around
and | et us know when you'd |ike to reconvene or that you won't
be reconveni ng today.

MR, HUEBNER: Thank you.

THE COURT: Al right? Thank you, all.

MR. HUEBNER: Thank you, Your Honor.

MR, ROGOFF. Thank you

MS. GASPARINI: Thank you

(Recess from2:55 p.m wuntil 3:57 p.m)
THE COURT: Al right, thank you fol ks for waiting.
M. Huebner?

MR. HUEBNER: Your Honor, for the record -- and | will
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try to speak up for the benefit of those in the court -- | am
Mar shal | Huebner of Davis, Polk & Wardwel|l and | appear on
behal f of the debtors.

Your Honor, | amdelighted to report that we have used
the time that the Court graciously gave us to, in fact, reach a
fully consensual deal on the DIP. What | propose to do, as
wth the other orders, is first give a brief overview
expl anation of sone of the primary benefits, which are actually
great news for Patriot, and then this one, the blackline, is,
in fact, rather nore conpl ex.

THE COURT:  Ckay.

MR. HUEBNER: | propose to take a slightly slower tour
t hrough the blackline than of the nore workaday first days.

THE COURT: Al right, you have a copy for us?

MR. HUEBNER | do, Your Honor.

THE COURT: G eat.

MR. HUEBNER: | have several. | thought your clerk
m ght want one, as well.

THE COURT: That would be wonderful. Thank you

MR. HUEBNER: May | approach?

THE COURT: Yes.

MR, HUEBNER: Thank you.

THE COURT: Al right.

MR. HUEBNER So the record is clear, this is item

nunber 1 on the agenda for today's hearing which is the notion
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for final approval of the debtors' DIP facility. Your Honor
as, of course, you will not be surprised to hear, the nost
focused and intense negotiations, of course, of all took place
W th respect to the DIP facility. M original note said they
concl uded I ess than two hours ago. That turned out to be
optimstic; they actually concluded about one hour -- one
m nute ago from now.

The fact that we were able to reach a gl obal agreenent
on a very large, very conplex DIP facility really is a
testanment, Your Honor, to both the professionals and the
busi nesspeopl e on behalf of all three of our D P agents,
represented both by the Weil, Gotshal firmand the WIIKkie,
Farr firm as well as the tireless efforts of Ms. Any Caton
fromKraner Levin on behalf of the conmittee. And | think
probably the Patriot folks deserve a little bit of credit, as
wel | .

Happily, Your Honor, the news on the DI P, besides the
fact that it's fully consensual, is also excellent news
econom cally for the conpany which I'mdelighted to be able to
report. Your Honor, as you probably renenber, as nost |arge
facilities do, our DI P contained confidential flex |anguage
that could have resulted in -- often, it flexes up because in
order to syndicate, the agents need to offer some nore robust
pricing, although there is also sone history, especially with

agents who act wonderfully and with good faith, wth good
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mar ket know edge, of recent DI Ps flexing domm. And in fact,
Your Honor, |'mdelighted to announce that this is one of those
DIPs, and that in fact Gti and Barclays, the agents under our
senior or first-out DIP facility, were able to achieve a
twenty-five basis point reduction in the LIBOR margin with
respect to the new noney DIP termloan as well as a twenty-five
basis point reduction cutting in half what otherw se would have
been the fifty basis point extension fee, should the DIP go
fromfifteen nonths to ei ghteen nonths.

Moreover, Your Honor, the first-out arrangers have
agreed to rebate to us twenty-five basis points, which totals,
| think, something over 900,000 dollars of their fees at the
closing of the syndication of the DIP as part of the gl obal
deal reached with the committee.

But yet, there is yet nore good econom c news from
Patriot's perspective because as part of the global deal
reached with the conmttee, the second-out DIP | oan agent,
whi ch is Bank of America, has also agreed to rebate just over
750, 000 dol lars of its previously approved upfront fees. So in
addition to lower interest rates and a | ower expected extension
fee with respect to the senior DIP termloan, there also is
going to be a very substantial rebate comng to the debtor in
the formof actual cash on the barrelhead in connection with
the closing of the successful syndication.

One final economc inprovenent and then we're going to
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turn to a fair nunber of |egal issues, which are not directly
dol lars but they matter to us as well, is Bank of Anmerica --
and we're actually quite grateful for this -- has also gotten
the three LC issuing banks under the second-out DIP facility to
reduce the cash collateralization |evel, should LCs need to be
cash collateralized in the future, from 105 percent to 103
percent. And given that that facility is entirely LCs, two
percent on 302 mllion dollars is not actually a tiny sum So
we are actually quite grateful, both to our creditors
commttee for engaging intensely and wth a |ot of focus on the
DI P issues, and al so, frankly, very nmuch to our D P agents who
both hit the market, it sounds like, quite just right for us,
as well as nmaking sone very real and econom ¢ accommodations to
buy a global deal on the time frane that we think is good for
everybody including the estate.

Your Honor in ternms of timng, to nmake sure | don't
forget to do it at the end, we have kind of a slightly unusual
request. The syndication's literally ongoing as we speak --
literally as we speak. And so assuming that at the end of the
hearing, if Your Honor is confortable with what we're asking,
what we would ask is that you would note for the record that
the DIP is approved, but that you hold entry of the order --
normal |y debtors want orders entered i medi ately, but here,
because all these concessions are connected to what we have

been led to understand is -- absolutely the agents have
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confi dence, nobody expects any issues, but it is tied to
successful syndication, which we think will be done in the next
forty-eight hours. And so in order for the DIP agents to
finally, definitively, and irrevocably deliver this pricing,
they just need to finish the last lap of syndication, which
t hey have no reason to expect will go anything other than
exactly as | just described. But if, for sone reason,
sonething terrible happens in the next five hours, twelve
hours, sixteen hours, then the comm ttee understandably doesn't
want to see this order entered and then say wait a second,
sonet hi ng changed, the flex didn't happen the way we were |ed
to expect; we have a problem

So assum ng that Your Honor's okay with it, we'll ask
that, if you |ike what you hear and there are no unexpected
obj ections, you'll signal us that we can tell the market that
the order's acceptable, but not actually enter it until we
hear, which we believe will be either tonorrow --

THE COURT: Well, we have -- there's an additiona
step because | haven't -- | can approve in principle wth what
you're saying and so order the record, but it has to be subject
tony ability to actually read the order. So if you want to
t ake another break for ne to read this and then for ne to cone
back and say those magic words, |'mhappy to do that, or | can
say subject to ny final review of the final version of the

order, the DIP is approved.
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MR HUEBNER:  Sure.

THE COURT: Tell me which one of those options better
suits your needs?

MR HUEBNER: The DI P agents' counsel, Your Honor,
which is -- for whomthe approval fromthe Court is inportant
woul d prefer that after we finish the wal kt hrough, assum ng
that Your Honor's willing to do that, we give you the tine and
then get the final --

THE COURT:  Ckay.

MR HUEBNER: -- confort that it's a nechanistic step
that is left as opposed to --

THE COURT: Fi ne.

MR. HUEBNER: -- questions or concerns of the Court.

THE COURT: Al right, then why don't you proceed with
goi ng through -- wal king me through the substantive terns that
have changed, and then we'l|l take a break one nore tine, and
I'I'l go back and finish reading it. And those who want to stay
can stay, and then we'll go back on the record and, assum ng
everything's in order, we'll do it the way you said.

MR, HUEBNER: Perfect. Thank you very much, Your
Honor .

So we have bl acklines avail able for people in the
courtroom and we have offered them | believe all the principa
parties are hol ding the same bl ackline --

THE COURT: Ckay.
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MR. HUEBNER -- as well as both Your Honor and Your
Honor's cl erk.

What | will dois | will sinply flip -- and | would
ask, frankly, anybody to feel free to correct me if they think
|'ve either m sstated sonething or skipped over sonething they
view as material, and sonehow | negl ected to address.

Your Honor, on pages --

THE COURT: What's the difference between the blue and
t he green?

MR HUEBNER: There's no difference, Your Honor. They
cane in at different tines.

THE COURT: Al right, they don't --

MR. HUEBNER: They don't reflect any difference.

THE COURT: Ckay.

MR. HUEBNER What is newis in a color, and what is
stricken is in strikethrough, and I don't believe there's any
ot her difference --

THE COURT: Ckay.

MR HUEBNER: -- froma col or perspective. | believe
what is stricken is in red strikethrough.

THE COURT: Yes.

MR, HUEBNER: Your Honor, | believe the pages on 6 and
7 are either verbiage or just conversion to final order.

THE COURT: Yes.

MR. HUEBNER  The sane is true --
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THE COURT: The sane is true of 8.

MR HUEBNER: -- of page 8.

Your Honor, on page 11, there is a reference -- there
I's a new paragraph D at the top which refers to a conm t nment
letter. This is one of the things the conmittee was focused
on. The commtment letter -- and it's defined bel ow, so once
couldn't tell this frompage 11 -- refers to a pre-petition
commtnent letter by Gtibank, Barclays and Natixis that
contenpl ated a nonbankruptcy 625 mllion dollar financing.

That commtment letter was never hit by the debtors, and as it
says in here, the coonmtnment letter expired by its owm terns
prior to the petition date, and the debtors are not aware of
any valid clains or causes of action.

The conmmi ttee, understandably, hasn't yet |ooked into
it or done its diligence, and so there are things down bel ow
about what ever happens if there ever is a good cause of action,
which I'Il get to below, but as part of the overall package to
whi ch everybody agreed, we've agreed to put in this sunmary
formour view of the situation, which is: it expired, and we
don't know of any clains against the |enders with respect to
it.

This is, of course, one of the many things that the
committee has a right to bring an action agai nst about or
chal | enge at sone future date pursuant to the paraneters set

forth bel ow shoul d they choose to. But |ike the other
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stipulations, as to the rest of the pre-petition debt, this is
just sinply the debtor's view of the situation

THE COURT: Ckay.

MR HUEBNER: Pages 12 and 13, Your Honor, | don't
t hi nk deserve separate notice by the Court.

Page 14, | believe, is just interimto final and
reflecting the correct full borrow ng amounts, as opposed to
the amounts in the interimorder which were, of course, the
i nterimborrow ng anounts.

Page 15, | believe, is sinply tenporal conversion.

Page 16, | believe, is the sane.

Page 18, Your Honor, the paragraph in the mddle that
is in blue, double-underlined, is the nmenorialization of one of
t he econom ¢ concessions that | just described. 1 said a
little bit over 750,000; the precise nunber, as set forth, is
751,901. 08, which is 25 basis points. It's not |ike we
negoti ated this preci se nunber including eight cents. It's a
basi s point nunmber, and this is how it calculates out.

Nunmber 19 -- on page 19, Your Honor, is consistent
w th what committees often ask for and often get. There are a
variety of places in this order where the conmttee asked for
notice with respect to various types of changes and the |ike.
There are things bel ow about renedies. This is nonmateri al
amendnent. Everybody, | think, was actually quite reasonable,

and we worked out what we all thought we could live with. And
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| believe the |anguage is pretty straightforward, but the
concept relates to prior notice or contenporaneous notice or
In some cases, subsequent notice to the conmttee.

The bottom of paragraph 20 deals with the professiona
fees of the professionals to the DIP agents, which provides a
sort of -- they have to be reasonably detailed but they can be
redacted; and there's a ten-day period; and if you have a
problemyou need to say it; and if there's a dispute, you don't
pay the disputed anmounts but you shoul d pay the undi sputed
amounts. Again, | think, although others nmay see it
differently it's not an atypical resolution of how one needs to
deal with what's fair is fair, and what's objected to needs to
have a process, including, ultimtely, of course, making a
notion to this Court if there's a disagreenment about expenses
t hat cannot be resol ved.

The rest of 21, Your Honor, | don't believe is
anal ytically new or interesting.

22 and 23, 24 and 25 have nothing. 26 is just a
cross-reference, sort of avoidance of doubt when we'll get to
the committee's reservation of rights below. They were just
very thoughtful, ensuring that no other provisions could be
viewed as accidentally overriding them Unless the court has
prior questions --

THE COURT: | think you can skip to page 39

MR, HUEBNER: Yeah. Page 39, yeah, is another,
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actually, notice issue. The commttee just wanted
clarification that a full range of renedies was subject to the
prior notice requirenment, and so there was clarifications,
maybe a little bit of moving on substance.

40 and 41 are nechanical. | think the sane is true --
['mflipping a fair nunmber of pages.

THE COURT: Ckay, so let's go to 50, paragraph 18.

MR- HUEBNER: Yeah. So 50, Your Honor, was the
subject of a fair amount of conversation. This, in super-
summary form is the commttee saying what if there are
successful actions against you, the lenders? You clearly
shoul d not be able to be the beneficiaries of those. And that
was a sort of conplicated discussion, and this was the,
frankly, much nore reticul ated than usual resolution of it that
has slightly different inplications under different facilities.
But fundamental ly, the commttee negotiated for and got a
package to ensure that certain clains of the | enders would be
subject to risk and couldn't be paid out of avoi dance actions
agai nst those | enders, should they ever cone to pass.

And | et ne just pause and see if anybody wants to say
it differently or if I'mm sspoken at all.

THE COURT: Ms. Caton, do you want to describe this in
a new way to el aborate on what M. Huebner has said?

MS. CATON: |'m happy to describe it, but I think M.

Huebner did a fine job on it.
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1 THE COURT: Ckay.

2 MS. CATON:  Thank you

3 THE COURT: Al right.

4 MR HUEBNER: Your Honor, on page 51, this relates to
5/ both the time period and then, in a page or so, the budget for
6| the commttee's investigation. That conmttee is now being

7| given ninety days subject, obviously, to their ability to

8|| always ask for nore time to investigate and bring potenti al

9| chall enges against the various itens wth respect to the
10|| | enders who are now DIP | enders. You'll see down bel ow a
11 || substantial increase in the budget. Normally, there's a tine
12| period in the budget and they both nove up fromthe interim
13| order to the final order
14 On page 52, Your Honor, we're including, as |

15|/ described before, this is the pre-petition commtnent letter
16| that is not really relevant to the DI P anal ytically, except

17| that two of the arrangers under that commtnent letter, Gt

18|/ and Barclays, are also the two senior DIP agents. Natixis is
19| not a DIP agent; I'mnot even sure it's inthe DIP. But in
20| order to nmake sure the commttee was not barred in any way from
21| fully investigating that transaction, that is what the | anguage
22| on page 52 is designed to do, as well as clarifying that as
23| long as they file a notion by the challenge date, that tolled
24| the period as otherwise set forth in the DIP order as their
25| limtation.
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On page 55, Your Honor, is the foreshadowed increase
i n budget from 75,000 which, frankly, was a hol ding nunber -- |
don't think anybody thought that was going to be the nunber --
to 250. We always | eave those for the conmttee to negotiate
since it's their budget that's at issue. | think the rest of
it is just clarifying the full range of things that they can
and, | assune, will be investigating.

The bottom of page 55, carrying over to 56, is another
"we want notice, as well" provision that is being afforded to
the UCC with respect to DI P LGs.

I think on page 57, Your Honor, these are now changes
requested by the United States government, as opposed to
changes requested by private parties. The bottomof the first
par agr aph, the m ddl e paragraph on page 57 | think clarifies or
maybe limts the finding that the DIP | enders aren't in
control. And the government has added | anguage that basically
says as long as they're not actually in control. So it's not a
pre-finding that if they were to be in control, sonehow there's
an order that they're not.

Page 25 (sic), Your Honor --

THE COURT: Paragraph. Paragraph 25.

MR, HUEBNER: | apol ogi ze, Your Honor. | m sspoke.
Par agraph 25 on page 57 is |anguage which, again, | think is
correct and was true before, but sonetines people had

clarifications and we were fine with it. There was actually a
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reasonabl e anount of debate about this, and the one thing I
think the DIP | enders asked that we nmake clear on the record
was that clearly nothing in this Court's order excuses debtors
conpliance with law. Period, end of story. Cbviously, should
we go into default, which we think will never happen, and
shoul d they seize all of our noney, which we think will never,
ever happen, we nay not be able to conply with Iots of things,
I ncluding things that require the paynment of noney because we
don't have any noney. That's obviously just a epistenol ogi cal
truism So it's not in the order, but it is a possibility.
But to be clear, what is inportant is what is in the order,
which is nothing in this D P excuses us fromconplying with
applicable I aw

THE COURT: Ckay.

MR. HUEBNER: Your Honor, paragraph 25.b, this gets
back to the sort of interdebtor post-petition issue. It's
actually analytically very simlar to the junior superpriority
cl ai m concept --

THE COURT: Um hum

MR HUEBNER: -- that is now in the cash nanagenent
order.

THE COURT: Um hum

MR HUEBNER: This is, | think, probably best
described as a junior superpriority subrogation concept --

THE COURT: Um hum
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MR HUEBNER: -- that if one debtor pays back anot her
debtor's borrowi ngs or they were not dealt in a beneficiary,
there's a junior superpriority claim because again, there are
different states with different clains, and we don't get to
know where it's all going to go, so we all need to be carefu
about protecting each individual estate.

I think that that's probably a fair summary of
subpar agraph (b) which spans 57, 58, and a little bit of 59,
unl ess people think that one of its subsections requires
separate el ucidation.

THE COURT: Looks |ike the next change of substance is
26.a, with respect to the applicable rate.

MR. HUEBNER  Yes, Your Honor. So these are the
economc -- well, the first part of it, which spans 59 to 60,
are the econom c changes that | referred to before, essentially
droppi ng the margin down on the termloan, on the first out
termloan, by twenty-five basis points. It used to be L plus
8, nowit's L plus 7.75. And then I'Il skip change of contro
for a second. And the extension fee belowis what drops it
from.5 to .25 being the second of the three economc
concessi on on the senior DIP.

To nove backwards to the change of control, the
conmi ttee raised the concern of with stock where it is, this
could be tripped, sort of accidentally, and naybe with not that

much nmoney being spent, and so the DIP | enders raised the
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threshold in A the definition of change of control, from
thirty-five percent to fifty percent. Qoviously, we may all
have a ot to say, and there nmay be actions if the unexpected
happens and sonebody decides to try and do sonething that they
view as appropriate and we don't, with respect to acquiring
very, very cheap stock and trying to control this estate.

On page 61, Your Honor, subparagraph (b), these are
t he second out changes that | described in part before,

i ncluding the cash collateralization. It used to say 105; it
now says 103.

I think on pages 62 and 63, Your Honor, as well as 64,
those are sinply interimto-final nmechanistic changes. | don't
think there's anything of substance in there, and | would turn
one last time since there were various parties in this sort of
conplex brew. | believe, and certainly have endeavored in good
faith to describe accurately and conpletely all the changes,
but I want to make sure that nobody views me as having either
omtted or incorrectly nuanced or described what | went
t hr ough.

THE COURT: Al right, thank you

Do either of the DIP | enders wish to be heard to
amplify or correct or otherwi se add to what M. Huebner has
sai d?

MR SMOLI NSKY: Joseph Snolinsky of Weil Gotshal &

Manges for Barclays and Citi as first-out DI P agents.
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I think M. Huebner properly wal ked through the
changes as we see them and we thank the Court for the
I ndul gences to give us the tine to work this out with the
conmm ttee.

THE COURT: Certainly. Al right, thank you, M.
Snmol i nsky.

Ms. Schonhol tz?

MS. SCHONHOLTZ: Your Honor, Margot Schonholtz,
WIllkie Farr, for BofA as second out. [I'Il just nake it brief
and say ditto.

THE COURT: Ckay, thank you.

Ms. Caton, anything nmore from you?

MS. CATON:  Yes, Your Honor. | wanted to say that the
committee really tried to be productive here with both the
debtors and the lenders, and there were certain issues that we
coul d have raised with respect to the DIP, but we thought that

in the context of the overall financing that the debtors are

trying to acconplish, these things were fair. [|'mtalking
about the rollup and the synthetic lien issues which all |ooked
fine to us.

W did focus on pricing. There were -- it was an

expensive DIP, but DIPs are expensive. And we appreciate the
accommodati on that the lenders did make. And we did nove
forward today in order to support the conmpany in its efforts to

lock inits financing and nove forward with the cases.
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THE COURT: All right, it sounds |ike you did a very
excel l ent and diligent job.

So why don't we take one nore break, and let ne go and
read this fromstart to finish. And | anticipate that no nore
than a half an hour, given that you' ve wal ked ne through this,
and | think that seventy-five percentage of the changes are
mnisterial in nature. Al right? So no later than twenty
mnutes to 5 we'll come back and give you a heads up. Al
right? Thank you, folKks.

(Recess from4:09 p.m to 4:46 p.m)

THE COURT: Pl ease have a seat.

Al right, we've brought in our closer, M. Chien
here. The Mariano Rivera of this chanbers. M. Huebner?

MR. HUEBNER  Your Honor, for the record, Marshall
Huebner, Davis Polk. | believe we have reconvened --

THE COURT: Yes.

MR HUEBNER: -- pen in hand to hear any questi ons,
comrents, or concerns of the Court on the proposed D P order.

THE COURT: |'ve taken this opportunity to review the
bl ackl i ne version of the DIP order with particul ar enphasis on
t he substantive provisions that you highlighted to ne. | found
nothing that differed fromyour descriptions, and | have no
conments on the order. So with that, and consistent with the
request of the debtors and the DIP I enders, we will hold the

order. And let's be very precise in ternms of how you woul d
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like to |l et us know when you want it to be entered.

MR. HUEBNER:  Sure. Your Honor, | think what the D P
| enders were | ooking for was that the Court woul d approve the
DI P and approve entry of the DIP order, that we would hold
actual entry. What | understand fromthe DI P agents, not only
do they have an extrenely high degree of confidence that this
Is it and we are done, but that that wll be within forty-eight
hours. And so ny expectation is that, assumng that it is the
Court's preference, we would sinply call chanbers either
tonorrow or Monday and say we've been advised that this
I ndication is conplete, and we would ask that the order be
formally signed and entered on the docket.

THE COURT: Al right, just for the sake of being

overly focused on the worst-case scenario, that sonething

happens between now and then and the phone call is don't enter
the order, I'mnot sure what we have. And | want to nake sure
that we have no lack of clarity about any fees, any -- the

status of any advances that may be nade between now and then.
' m happy to accommodate you; | just don't want to have a
situation whi ch nobody here anticipates occurring. But the
very reason you're asking me to do it in this fashionis to
cover the unlikely situation where you woul dn't want the order
entered, and then | have an approved DIP without an order. So
pl ease help ne. |'m happy to acconmobdate you, but | just need

you to wal k through this with me and nake sure we've thought of
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MR SMOLI NSKY:  Your Honor, Joe Snolinsky. The way we
woul d envision it is if you were so kind as to advise the
parties on the record that the order is --

THE COURT: Been found acceptable, yes.

MR SMOLINSKY: -- agreed in principle and the form
acceptable --

THE COURT: So that's different fromthe DIP is

approved.

MR HUEBNER: They're the ones with these unusual
needs, so maybe I'Il let M. Snolinsky articul ate what he
want s.

MR, SMOLI NSKY: | think what's the one caveat is |
think we would ask for the record to be closed for the hearing.

THE COURT: Sure.

MR, SMOLINSKY: And that the DIP is effectively
approved, but we will operate under the interimorder until
such time as it's approved.

THE COURT: Until such time as the final order is
ent er ed.

MR. SMOLI NSKY: As the order is entered. As the order
i's entered.

MR. HUEBNER: Yeah, so naybe the better way to say it
is that this order is not actually being entered orally or so

ordered orally --
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THE COURT: Because it's not.

MR HUEBNER: -- because it's not. Rather --

THE COURT: It's not.

MR HUEBNER: -- the Court, | think --

THE COURT: | amtelling you that, based on the record
before ne, the DIP is approved subject to entry of the final
order, and that the final order in the formin which you've
submtted it to ne today is acceptable and will be the form of
order that is entered when the parties advise the Court that it
shoul d be entered, and that until such tine as it's entered,
the authority and the governing order is the interimDI P order.

MR. HUEBNER And |'m --

THE COURT: Ms. Caton, is that okay? You |ook a
little concerned.

MS. CATON: | just wanted to nake one thing clear on
the record, Your Honor, and that is one of the reasons for the
delay here is that the commttee's consent to the order is
contingent upon the rate set forth in the order, and in the
event that -- in the unlikely event that this indication
weren't to close and the rates were potentially to flex up,
we're reserving our rights to revisit that with Your Honor.
That's --

THE COURT: Yes, which is why I'"'mnot entering the
order --

MS. CATON.  Ckay.
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THE COURT: -- which is why | don't want to say that
the DIP is approved, that in sone way | aminformally entering
the order today. | think this is a lot of |awers worrying
about sonething that's not going to happen, but | have had the
experience of --

MR HUEBNER: Right.

THE COURT: -- an issue arising, an anbiguity arising,
and | just want to be clear.

So I think, M. Snolinsky, your fornulation worked.
And | saw Ms. Schonhol tz agreei ng.

MR SMOLINSKY: | am prepared to put one nore thing on
the record.

THE COURT: Ckay.

MR, SMOLI NSKY: Under the interimorder, the final
order has to be entered within thirty days unless there's a
pendi ng objection, and if there's a pending objection, it's
extended to forty-five days. |f we conme back to Your Honor on
the 15th, we're outside the thirty days but within the forty-
five days. We're fully prepared to continue to -- there
probably won't be any further advances, but to live under the
interimorder and to extend the period such that there won't be
a breach of that provision --

THE COURT: Ckay.

MR SMOLI NSKY: -- pending the closing.

THE COURT: Ckay.
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MR HUEBNER That's fine. That's fine with us, Your
Honor. And we appreciate it.

THE COURT: Al right.

MS. SCHONHOLTZ: It's fine wth us, Your Honor.

THE COURT: Al right. So with that, then, and to be
clear, 1'd like an e-nail fromDavis Polk with a copy to M.
Schonholtz, to WIllkie, Wil Gotshal, and to Kramer Levin
saying please enter the final order; there's no anbiguity
what soever. And anyone el se who'd |like that notice.

MR HUEBNER: Yup, that, probably, Your Honor, is how
we woul d have done it and it's certainly howwe will do it.

THE COURT: Ckay. Al right. So | think that with
that, we're going to close the record of the final DIP hearing,
and we will await further word fromyou and that from ny
perspective, subject to the conditions occurring that you' ve
tal ked to me about today, the order will be entered as, and
when you tell ne it should be entered, in the formthat you' ve
subnmitted it to nme, and if sonebody finds a typo between now
and then, as these things go, just let us know and we'll nake
that revision. Al right?

Thank you very nuch for your patience and have a good
day.

(Wher eupon t hese proceedi ngs were concl uded at 4:53 PM
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