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PROCEEDI NGS

THE CLERK: Please rise. The United States Bankruptcy
Court for the Eastern District of Mssouri is nowin session.
The Honorable Kathy A Surratt-States presiding.

THE COURT: Good norning. Please be seated.

IN UNl SO\ Good norning, Your Honor.

THE COURT: Good norning. Al right, this is the
status hearing and other matters that are set in the Patriot
Coal matters. Let nme first start with appearances on the
record in the courtroom please.

MR WALSH: Good norning, Your Honor. Brian Wl sh
fromBryan Cave fromthe debtors. M colleague Lloyd Palans is
here as well. And from Davis Polk & Wardwel | we have Brian
Resnick, Mchelle MG eal, Jonathan Martin, and Benjamnin
Kam net zky. And | believe Marshall Huebner, whom you net | ast
tinme, Your Honor, is on the phone.

THE COURT: Al right. Thank you. Good norning.

MR WLLARD: Good norning, Your Honor. May it please
the Court, Geg WIlard and Angie Schisler on behalf of the
official commttee of unsecured creditors. On the phone is ny
co- counsel Adam Rogoff fromthe Kramer Levin firm

THE COURT: Good norni ng.

MR. WLLARD: Thank you, Judge.

THE COURT: Thank you.

MR. TURNER  Good norning, Your Honor. Marshall
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Turner on behalf of Gtibank as agent for the first out DIP
| enders. And also in the courtroomis Joe Snolinsky fromWeil,
Got shal & Manges, |ead counsel.

MR SMOLI NSKY:  Good norning, Your Honor.

THE COURT: Good nor ni ng.

MS. LONG Good norning, Your Honor. Leonora Long and
Paul Randol ph on behalf of the United States Trustee.

THE COURT: Good norni ng.

MR, SOSNE: Good norning, Judge. David Sosne; |I'm
appearing on behalf of Industrial Contracting of Fairnont, Inc.
and its various affiliates. 1In addition, |I'malso appearing on
behal f of Al pha Natural Resources, Inc. and its affiliates.
That's the adversary matter that's going to be argued later.
And with ne today are James Bromley and Emily Wiss fromthe
Cleary Gottlieb firm

THE COURT: Al right, good norning.

MR RISKE: Good norning, Your Honor. Tom Ri ske for
creditor Harold Racer and those simlarly situated non-union
retirees. Wth ne in the court today is M. Jon Cohen of Stabhl
Cowen in Chicago.

THE COURT: Al right, good norning.

MR. CCHEN: Good norning, Your Honor.

MR, HALL: Good norning, Your Honor. John Hall on
behal f of Arch Coal Inc. and its various affiliates.

THE COURT: Good norni ng.
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MR SCHERCK: Good norning, Your Honor. Randy Scherck
appearing on behalf of Bank of America as agent for the pre-
petition |l enders and the second out DIP | enders. Wth nme |'d
like to introduce Ana Alfonso fromWIIkie Farr & Gl lagher.
And al so on the phone we have Margot Schonholtz and Penel ope
Jensen, also fromWIIkie Farr & Gal |l agher.

THE COURT: Al right, good norning.

MS. ALFONSO  Good norni ng.

MR SINGER H. |I'mJanes Singer fromthe St. Louis |aw

firmof Schuchat Cook & Werner, appearing on behalf of the
United M ne Wrkers of Anmerica.

THE COURT: Good norni ng.

MS. CASE: Good norning, Your Honor. Rebecca Case,
| ocal counsel on behalf of Shonk Land Conpany and Payne-
Gal l atin Conpany and Lawson Heirs. M. Christopher Smth, |ead
counsel for Shonk Land Conpany will not be on the phone today,
however Tom Persinger, |ead counsel for Payne-Gallatin is on
the tel ephone today. Thank you, Your Honor.

THE COURT: Al right. Thank you; good mnorning.

MR. GCOLDSTEIN: Good norning, Your Honor. Steve
Gol dstein; Goldstein & Pressman, for Aurelius Capital.

THE COURT: Good norni ng.

MR. DOYLE: Good norning, Your Honor. Daniel Doyle on
behal f of Caterpillar Financial Services Corporation and five

Caterpillar dobal Mning entities.
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THE COURT: Good nor ni ng.

M5. MAUCERI: Good norning, Your Honor. Rachel

Mauceri of Mdrgan Lewi s & Bockius on behalf of the UMM 1974

pensi on fund and the 1993 benefit fund. |1'mhere today with

our local counsel from Dowd Bennett, James Crowe.

THE COURT: Good nor ni ng.

MR COUSINS: Good norning, Your Honor. Steven

Cousi ns of Arnstrong Teasdal e, co-counsel for Peabody Energy

Corporation, together with Jones Day. Good norning.

THE COURT: Good norni ng.

Al right, and then on the phone | believe we have M.

Jensen on behal f of Bank of Anmerica. M. Jensen?

MS. JENSEN:  Yes, |'m here.

THE COURT: Al right, good norning. And M.

Schonhol tz as well on behal f of Ba
MS. SCHONHOLTZ: Good nor
Schonhol tz. |'m here.

THE COURT: Good norni ng.

nk of Anerica?

ni ng, Your Honor. Margot

Al right, and Jason Alter

on behalf of Alice Ann Wight, et al.

MR ALTER Yes, good nor

THE COURT: Good norni ng.
of the debtors.

MR. HUEBNER  Good nor nin

THE COURT: Good norni ng.

the creditors' conmm ttee.

eScri bers, LLC |
oper ati ons@scri bers. net

ni ng, Your Honor.
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MR ROGOFF: Good norning, Your Honor.

THE COURT: Good norning. And Chrisandrea Turner on
behal f of Argonaut | nsurance.

MS. TURNER  Yes, Your Honor, good norning.

THE COURT: Good norning. Al right. And Tom
Per si nger on behal f of Southern Land Conpany.

MR PERSI NGER  Thank you, Your Honor. Good norni ng.
And today |I'm here as Ms. Case indicated, on Payne-Gallatin
Conpany.

THE COURT: Al right. Thank you.

Al right, and I'll rem nd everybody on the phone, if
you wi ||l please keep your phones on nute except when speaking,
that will help us here in the courtroomas well.

All right, then, on behalf of the debtors, | believe
we shoul d probably take the docket up. Let's start with the
matters on page 2 first. First is the notion to appoint the
official retiree commttee.

MR WALSH. Good norning, Your Honor. Brian Wl sh,
again, for the debtors. Your Honor, I'd like to introduce to
the Court Brian Resnick of the Davis Polk & Wardwell firm A
brief bit of background. Among ot her engagenents, M. Resnick
represents the joint admnistrators and |iquidators of Lehman
Brothers' affiliates in the United Kingdom as well as the

debt or-in-possession | ender in the East man Kodak case.

I will note for the general interest of the Court, M.
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Resni ck has two degrees fromthe Julliard School -- probably

the only person in the courtroomwho can say that today, Your

Honor .

THE COURT: Probably.

MR. WALSH: He has taken the lead on the matters in
the main case today, and so I'Il yield the podiumto M.
Resni ck.

THE COURT: Al right. Thank you. M. Resnick?

MR RESNI CK:  Thank you. Good norning, Your Honor.
For the record, Brian Resnick of Davis Polk & Wardwel | on
behal f of Patriot Coal Corporation and its ninety-eight
subsi diari es who are Chapter 11 debtors in these cases. As
M. Walsh nmentioned, |'mjoined here by ny colleagues Ben
Kam net zky, Jonathan Martin, and Mchelle McGeal, and Ll oyd
Pal ans and Brian Wal sh, Patriot's |ocal counsel from Bryan
Cave.

Your Honor -- as Your Honor suggested, we shoul d begin
with the first matter on the agenda, which is the notion to
appoint the retiree conmttee. And |I'm happy to give Your
Honor a little bit of background on this notion and then
di scuss the proposed order.

So in Decenber of this past year, Your Honor, the
debtor sent letters to approximately 600 non-union retirees,
informng themthat the debtors intended to seek court approval

to discontinue or nodify certain retiree healthcare and life
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I nsurance benefits. The debtors actually sent the letters
before year end in order to provide sone advance warning to
these retirees so that they can perhaps begin to nake
alternative plans to replace their current benefits.

I mportantly, Your Honor, these are all benefits that
the debtors believe they expressly reserved the right to
di scontinue or nodify. |In other words, the actual plan
docunent ati on t hensel ves contai ns express | anguage sayi ng
things like: "The conpany hereby reserves the right to
termnate the plan, change the contributions, or nodify the
plan in whole or in part, at any tine, for any reason,
i ncl uding changes in any and all of the benefits provided."
That's just an exanple of some of the |anguage that we find in
t hese pl an documents.

So before we actually filed the notion to term nate
t hese benefits, on January 8th, Harold Racer, a non-union
retiree who received one of these letters, and severa
simlarly situated retirees, filed a notion to appoint an 1114
committee. M. Racer and those others retirees are represented
by M. Jon Cohen of the law firm Stahl Cowen, who is here in
t he courtroom today.

I medi ately after the notion was filed, debtors
reached out to M. Cohen in order to try to consensually
resolve their request for a conmttee. The debtors understand

and appreciate that the discontinuance of retiree benefits is a
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very serious nmatter and Patriot appreciates the hardship that
many of the retirees experience froma |oss of benefits.
However, Patriot believes that the termnation of the benefits
wll not only result in critically needed savings for Patriot,
but is also consistent with the need to equitably spread the
burden of the debtors' reorgani zation anong all stakehol ders.
And given the sacrifices that the debtors need fromtheir union
and non-uni on enpl oyees and retirees, termnation of these
benefits, although we understand it's painful for the affected
Individuals, is inportant and we believe appropriate.

W have thus been working cooperatively with M. Cohen
and the unsecured creditors' committee and the United States
Trustee since the nmotion was filed, in order to ensure that the
retirees get due process and are ably represented by a
statutory fiduciary at the debtors' expense, during the
process.

To be clear, the debtors believe that to the extent
that they have the right to unilaterally term nate the
benefits, that no retiree commttee is required by Section 1114
of the Bankruptcy Code. However, we do understand that it is
i nportant to ensure that, in fact, the unilateral right of
termnation exists. In light of this, Patriot has agreed to
t he appointnment of an official Section 1114 conmittee for the
pur pose of diligencing whether the benefits are, in fact,

amendabl e under applicabl e nonbankruptcy law. O course, if no
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such right of term nation existed, the debtors would have to
move under Section 1114. But if, as we believe to be the case,
it is determned that the debtors have the unilateral right to
termnate, then we would nove under Section 363 to term nate.

So to effectuate our agreenent with M. Cohen, we've
agreed to a proposed order directing the appointnment of an 1114
commttee with the specified scope and a specified budget. |
should nmention, in terns of the budget, which is 250, 000
dollars, while Patriot had initially offered a | ower anount,
when M. Cohen cane back to us and said that he really thought
that the 250,000 dollar nunber was the right nunber to allow a
committee to fully diligence the anendability issue, Patriot,
and with the full support of the creditors' conmmttee, we
deci ded not to negotiate that nunber down. |If that's what it
takes, then Patriot is willing to fund that in order to nmake
sure that the retirees are treated fairly and that no vested
benefits are taken fromthem wi thout going through the 1114
process as required by the Bankruptcy Code.

In terns of the procedure and the timng, the proposed
order contenplates that the United States Trustee woul d appoi nt
aretiree conmttee within seven business days after entry of
the order. W' ve provided the U S. Trustee with contact
information for all the retirees yesterday, so the U S. Trustee
is prepared to begin soliciting interest for joining that

comm ttee.
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The debtors will then provide counsel to the retiree
commttee with the plans and certain other rel evant docunents
and the contact information for all of the covered retirees and
respond to di scovery requests, et cetera.

So the order contenplates that the debtors will file
the 363 notion to be heard on the April 23rd omni bus heari ng,
at which tine the debtors will ask the Court to determ ne
whet her the debtors have a unilateral right of term nation
under applicabl e nonbankruptcy law, and if so, whether they've
satisfied the standards under Section 363 in order to termnate
t he anendabl e benefits.

If the Court grants the Section 363 notion, then in an
effort to mtigate the hardship on the affected retirees, the
debtors have agreed to provide the retirees with an unsecured
claimfor benefits that accrue during the entire pendency of
t he bankruptcy case. And this was agreed to and supported by
the creditors' conmmittee as well.

If it is determned that some or all of the benefits
are actually not subject to the unilateral right of
termnation, then within seven days after the Court's ruling,
the debtors would file a notice saying whether or not they
determned to seek to termi nate those benefits at that tine.

In terns of the proposed order, the debtors have
provi ded copies to the Court, the U S. Trustee, the creditors'

commttee, and the DIP agents. In addition, the debtors filed
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a notice of hearing on February 12th, stating that a copy of
the proposed order is available on Patriot's case information
website. And this notice was nailed to all the retirees that
the debtors believe may be inpacted by the proposed order. The
debtors have not received any formal or informal objections to
t he proposed order. The unsecured creditors’' conmttee has
filed a statenent in support of the proposed order. And the
debtors have been infornmed that there are no objections to the
proposed order by the U S. Trustee.

W filed a slightly revised order, | believe -- sorry,
we posted to the Web site a slightly revised order along wth a
bl ack-line yesterday. And in the interests of tinme, because
establishing the commttee and form ng the conmttee is
actually keyed off of the date of entry of the order, we would
respectfully request that the order be entered as soon as
possible, if Your Honor is so inclined.

So unl ess Your Honor has any questions of ne or M.
Cohen, we'd respectfully request that.

THE COURT: Al right. No, | have no questions at
this time. Are there other parties that wish to be heard on
this notion? M. WIIlard?

MR. WLLARD: Thank you, Your Honor. Geg WIllard for
the committee. The commttee, as counsel indicated, was very
much involved in this process. It is an inportant issue. It's

an inportant issue to the estate and it's an inportant issue to
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the constituents who are directly affected by the proposed
action. W reached the conclusion and nade the judgment that
the agreenent that the parties have reached appropriately
limts the scope; it appropriately caps the |egal fees; but
nore inportantly, Judge, it sets a process to expedite a pronpt
resolution of these very conplex and inportant issues.

On that basis, the conmttee supports entry of the
proposed order as anmended, as announced by counsel. The matter
may be taken as submitted. Thank you

THE COURT: Thank you. Ms. Long?

MS. LONG Thank you, Your Honor. We did receive,
| ast evening, the list. W are prepared to begin our
solicitation upon the entry or the order by the Court. It may
take | onger than seven business days for issues that aren't
wi thin our control. There are factors that m ght delay the
response tine by those who are receiving the letter. W're
going to send the letter out to a limted nunber of the people
and start the solicitation.

So the | anguage in the proposed order just has a
little qualifying roomsaying we intend to do it in seven
busi ness days or as soon thereafter as we can, but just to
i nform Your Honor, that will be filed with the Court -- the
appointment will be filed with the Court and we expect to nove
quite quickly with that. Thank you

THE COURT: Al right. Thank you, M. Long.
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M. Cohen?

MR COHEN:  Your Honor, it's an honor to speak before
this Court for the first time. Unlike M. Resnick, | don't
have any Julliard credentials, but I can play a good six chords
on the acoustical guitar. But nore inportantly, Your Honor, |
represented M. Racer in this matter and simlarly situated
retirees. | have had the pleasure of representing
approximately eight retiree conmttees, which in that world, is
a significant nunber. And also, inportantly, Your Honor, |'ve
been contacted by about a hundred salaried retirees who
expressed support for the efforts with respect to this notion.

The original intent of the notion, Your Honor, was to
shine some light on the debtors' intent to nodify or termnate
these benefits and to make sure that there was due process
associated with those efforts. By the agreenent that has been
proffered today, Your Honor, | would suggest that we've
acconplished a fair result here that otherw se has saved us
significant time and efforts which -- and avoided litigation
over that issue.

I would note, froma |egal standpoint, that the
proposed order is consistent with the Farm and decision, in
that we have a recognition of an 1114 committee here, in the
context of a debtor that at |east asserts the right to have a
unilateral termnation with respect to the plans at issue. And

while we did hear a short preview of some of the |anguage that
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we expect the debtor to rely upon, we -- | can assure your
Court that we have already received dozens of historical plan
docunents that | believe, in the end, are going to show a very
different story and denonstrate that, in fact, these benefits
woul d be vest ed.

But, Your Honor, | think that's the inportance of this
process is that it is a process and that there be soneone
sitting in the chair, so to speak, to use a common phrase these
days, to nake sure that what the debtor asserts can, in fact,
be vetted.

Mor eover, Your Honor, we've set up a bifurcated
process such that in the event that we get to a point when this
Court agrees that sonme or all of these benefits are vested or
at least lifetime benefits, then the scope of the conmttee
wi || automatically expand unl ess, under those circunstances,
the debtor decides at that point that it's not going to nodify
or termnate during the bankruptcy process.

So | think, Your Honor, we've acconplished quite a
lot, and | applaud the cooperation |I've received to date with
the debtors in crafting what was somewhat of a difficult
agreenent, and we urge that this Court accept the agreed order

THE COURT: Al right, thank you

All right, and are there any parties on the tel ephone
that wish to be heard on this notion?

All right. Then hearing none, | will grant the notion
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and enter the proposed order that has been submtted.

MR, RESNI CK:  Thank you very nuch, Your Honor

THE COURT: Thank you

MR RESNI CK: Next we have -- next on the agenda we
have two notions filed by a group of conpanies that | wll call
Fairnont. Happily, Your Honor, we worked with counsel to reach
a consensual stipulation and order resolving both notions. The
UCC and the DIP agents have signed off on the order as well.
The order was submtted to chanbers for entry on Friday and
al so posted to the debtors' case admnistration Wb site. |
wll let M. Sosne, counsel for Fairnont, address the Court on
t he proposed stipul ation and order.

MR. SOSNE: Good norning, Judge.

THE COURT: Good norni ng.

MR. SOSNE: The -- we filed two separate notions. The
first one was a notion to allow and anend infornmal proofs of
claimor in the alternative notion to extend tine to file
tinely proofs of claim | represent four affiliated nechanics
lien claimants that apparently did work at a coal preparation
plant or two different plants, of some of the various debtor
entities.

W filed that notion because when the initial proofs
of clainms were filed by the clainmants, because the account
debtors and the -- were different than the entities that owned

the real estate, the | and upon which was inproved, the clains
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just didn't cone out right. But the information was contai ned
in the proofs of clainms and in the various notices that were
filed that suggest the correction of the clains. As a result,
we filed that notion in order to correct it so that we have the
appropriate alleged secured clains against the appropriate
parties and the unsecured clains against the other appropriate
parties.

At the same tinme, since the tine period was running
for the filing or the enforcement of the nechanics lien suits
under West Virginia law, we also filed what | would call nore
of a confort notion, on a notion for relief fromthe automatic
stay, in which we wanted to nmake sure that there was an
acknow edgnent of the tolling provisions or the extension
provisions, so that we didn't have to initiate -- we didn't
want to be prevented fromenforcing our rights. And so
basically, it was a confort notion that we fil ed.

W' ve reached a stipulation, as counsel has indicated.
W submtted that stipulation to chanbers on Friday. 1In
essence, that will correct the various proofs of clainms wth
all the parties reserving their rights to review those clains.
And then we agreed to the continuation of the automatic stay
W th respect to the enforcement action. And so we'll deal with
it on a different day.

So | think it resolves all of the pending issues that

are presently before the Court. | would just be sonewhat
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I npertinent, but I will ask that the Court enter this fairly
promptly. It is time-sensitive because of the tolling periods
were com ng due fairly quickly. And so we would ask that the
stipulation be entered pronptly.

THE COURT: Al right. Oher parties that wish to be
heard on these notions? M. WIlard?

MR WLLARD: Geg Wllard for the commttee, Your
Honor. W have been involved with M. Sosne and debtors'
counsel, and our comments have been incorporated into the
or der.

Qur judgnment is that the order that has been tendered
to Your Honor is appropriately limted and narrow in scope to
give exactly the relief that M. Sosne indicated, but nothing

sort of beyond the four corners. So in our judgment it's
appropriate. The matter nmay be taken as subnitted.

THE COURT: Al right, thank you. Are there other
parties in the courtroomthat wish to be heard on these
nmot i ons?

All right, are there other parties on the tel ephone
that wish to be heard on this notion?

All right, then hearing none, then | will grant those
two notions pursuant to the stipulation that's been submtted
to the Court. And we'll have those orders entered pronptly.

Al right, M. Resnick?
MR. RESNI CK: Thank you, Your Honor. Next up, noving
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to itemnunber 4 on the agenda, it's the debtors' notion to
approve an anended coal sale contracts order which was filed on
February 12th. The debtors served copies of the proposed order
on the UCC the DIP agents and the United States Trustee, and
posted in on the case information Wb site on February 14th.

The objection deadline for the notion passed on
February 19th and no objections were filed, as evidenced by the
debtors' declaration of no objection filed on February 20t h.
The debtors submtted the proposed order to chanbers on
February 20t h.

Just essentially, Your Honor, there's an ordinary-
course coal sale contract order that existed since the
beginning -- toward the beginning of the case that the debtors
have been operating under. And several potential
counterparties have requested certain changes to the order. W
don't view themas particularly material, but they requested
t hese changes. So |I'm happy to describe themfor you or answer
any questions Your Honor may have.

THE COURT: Al right. No, | think that was -- that
was ny question: howdid we get there. | do have a red-line
copy of it that | have been reviewing. And it certainly seens
to be noncontroversial .

MR. RESNICK: Yep. Thank you.

THE COURT: Thank you. Al right. M. WIlard?

MR. WLLARD: Your Honor, Greg Wllard for the
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conmttee. The commttees' comments were included in the
order. | think, as Your Honor will recall, when you were on
this side of the podium creditors very often want confort
orders in this situation. And that is precisely a significant
part of what's going on here in an appropriate fashion. The
commttee, in its review, has concluded that in particular, the
order does not confer additional substantive rights to the
parties, and therefore we are satisfied wth the proposed
order. It may be taken as submtted.

THE COURT: Al right, thank you. Are there other
parties in the courtroomthat wish to be heard on this notion?

All right. And are there parties on the phone that
wi sh to be heard on this notion?

All right. Then hearing none, that notion will be
gr ant ed.

MR. RESNI CK: Thank you, Your Honor. Moving to the
| ast uncontested nmatter on the agenda, it's the 365(d)(4)
notion with respect to certain of the | eases that were
adj ourned fromthe |last hearing. As Your Honor is aware, the
debtors filed their 365(d)(4) notion on January 15th. A
hearing was held on the notion on January 29th, and an order
was entered on February 13th, approving the assunption of 866
| eases and the rejection of 2 leases. The 7 remaining filed
obj ections to the notion and were adj ourned.

And one of those objections has been withdrawn. This
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Is the objection filed by Lawson Heirs. But we're not actually
going forward with the assunption of that |ease today, because
there are unresol ved objections by certain other parties.

There were two additional counterparties, SCX and Coa
Ri ver Energy, that submitted infornmal objections and extended
the debtors' time to assune their |eases to March 6th. These
two i nformal objections have been resol ved, and the debtors are
seeking to assune -- approval of the assunption of the |eases
today. Specifically with respect to Coal River Energy, debtors
have agreed to a stipulation and proposed order to resolve
their informal objection which the debtors posted on the case
information Wb site yesterday and served on the United States
Trustee, the creditors’ commttee, and the DI P agents.

The stipulation provides for the assunption of two
subl eases where Patriot is the |essor to Coal River Energy, and
two subl eases where Patriot is the | essee from Coal River
Energy, as well as the related nodification agreenent and two
rel ated consent agreenents. The total cure anount for these
seven agreenments is zero. And the stipulation provides that
Patriot is not in default with respect to any of the seven
agr eement s.

Wth respect to CSX, the aggregate cure anount is
approxi mately 8,000 dollars. W' ve served and posted on the
debtors' case information Wb site, a proposed order for the

assunptions going forward today, which are the various CSX
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contracts. And we've also sent to the U S Trustee, the UCC
and the DI P agents, and we've received no objections.

So unl ess Your Honor has any questions, the debtors
request entry of the assunption order and the stipulation
today. And for the remaining six objections that will not be
going forward today, for those to be adjourned and heard on the
next schedul ed omi bus hearing on March 19t h.

THE COURT: Al right. Are there other parties that
w sh to be heard on this motion? M. WIlard?

MR. WLLARD: No objections, Your Honor.

THE COURT: Al right, thank you. Al right.

MR. RESNICK: | should nention, Your Honor, that we're
actually -- we are still working consensually with --
cooperatively with the other objectors, and we hope to avoid
having a hearing. But --

THE COURT: Al right. And are there other parties in
the courtroomthat wish to be heard on this notion? And are
there parties on the tel ephone that wish to be heard on this
moti on?

All right. Then hearing none, | will grant the
request and enter the stipulation regarding Coal R ver Energy,
enter the order on assunption on the CSX. And then the other
six objections will be continued to March 19t h.

MR, RESNI CK: Thank you very nuch, Your Honor. That

concl udes the uncontested portions. And unless Your Honor has
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any ot her questions for me or would like to hear a drum solo or
something, I wll turn the podiumover to ny coll eague,
Jonat han Martin, to handle the Eastern Royalty LLC v. Boone
East Devel opnent Corporation adversary proceeding.

THE COURT: Al right. Then | have no other questions
at this tine. So you can proceed with that matter

MR WALSH  Your Honor, Brian WAl sh, again, for the
debtors. 1'd like to introduce the Court to Jonathan Martin
He's counsel in the litigation departnment at Davis Pol k. He
has been involved in litigation in some of the nore prom nent
cases of our recent history, including the Bernard Madof f
bankruptcy and the Lehman Brothers bankruptcy. He's a former
law clerk to a district judge in the Southern District of New
York. And he has a Ph.D. in Amrerican history from New York
Uni versity, probably the only person in the courtroomwho can
say that, Your Honor.

He's going to be arguing the notion in the adversary
proceedi ng today, the notion for judgment on the pleadings.

THE COURT: Al right.

MR VWALSH And | will yield the podiumto him Your
Honor .

THE COURT: Al right. Thank you. Good norning, M.
Martin.

MR. MARTIN  Good norning, Your Honor. For the

record, Jonathan Martin from Davis Pol k for debtor Eastern
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Royalty, LLC. Your Honor, if it's acceptable to you, I'd |
to hand up just a brief outline that maps out sone of the
points 1'd like to address today. It also calls out sonme o
the rel evant provisions of the contract so we don't have to
flip through them

THE COURT: Al right. Certainly that's fine. I’
going to assunme oppose --

MR MARTIN | have sonme for defense counsel

THE COURT: Al right. Thank you.

MR MARTIN. And if it would be hel pful to have co
of the contracts, | have those as well.

THE COURT: Ms. Magnus (ph.), | have those al ready

THE CLERK: Certainly, Judge.

THE COURT: | do have copies of the contract.

MR. MARTIN  For purposes of today's discussion, t
is just to help facilitate the di scussion.

THE COURT: Al right, thank you

i ke

f

m

pi es

?

hi s

MR. SOSNE: Your Honor, before we start, | just wanted

to mention that I'm/local counsel for the defendants in
connection with that adversary proceeding. And a couple
things. First | wanted to introduce M. Janmes Broml ey, who
going to be handling this natter. And while | don't know h
musi ¢ prowess or his background in that regard, | can tell

| certainly play a nean clarinet and spent the sunmer at

I nterl ochen National Music Canp in Northern M chi gan
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But before we begin, we have not seen any of these
handouts, and what we woul d ask the Court to do is if we could
take a short break so that we could take a | ook at these
handouts before there's argunent --

THE COURT: Certainly.

MR SOSNE: -- and that way, we're not at an unfair
di sadvant age here.

THE COURT: Al right. How nuch tinme would you Iike,
M. Sosne?

MR, SOSNE: | don't know what the handouts | ook |ike.

THE COURT: It's about a quarter to 11. So you want
to take a recess until about 11 o' clock and eyeball it? |If
that's not enough tine --

MR. SOSNE: About a half an hour?

THE COURT: About a half an hour? Al right. W'l
be in temporary recess, then, until 11:15.

MR. SOSNE: Ckay. Thank you.

THE COURT: Um hum

(Recess from10:44 a.m until 11:21 a.m)

THE CLERK: Your Honor, we're back on the record.

THE COURT: Al right, thank you. Be seated, please.

M. Sosne, was that enough tine?

MR, SOSNE: Yes, Your Honor.

THE COURT: Al right.

MR SOSNE: | think -- M. Bromey is going to be
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taking it fromhere, okay?

THE COURT: Al right.

MR MARTIN | appear to have created a ruckus, Your
Honor. 1'Il let M. Broml ey explain his position.

THE COURT: Al right.

MR, BROMLEY: Thank you. Good norning, Your Honor.
James Broml ey of Cleary Cottlieb on behalf of Al pha Natural
Resources and certain of its affiliates.

We'd like to object to the use of the materials that
M. Martin has provided. As far as we can tell this is a
Power Poi nt presentation which constitutes a suppl ement al
pleading filed in the case. As we calculate it right now, the
plaintiffs have had sixty-six pages of briefing, if you include
the nine pages that they' ve included in this PowerPoint. W've
had sinply one reply. This is litigation by anbush to have
this handed to us as we're standing up to argue.

MR MARTI N Your Honor?

THE COURT: M. Martin.

MR MARTIN |I'm happy to w thdraw t he handout .
What's in the handout is going to be exactly what's in the
transcript today. It's nmy argunent. It was nmeant to help the
Court. There's nothing that's in this that I'mnot going to
say today that you' re going to be able to look at in the
transcript. But if it's objectionable, I'Il withdrawit.

THE COURT: Al right, then it'll be withdrawmn. 1'1]
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gi ve you your copy back, M. Martin.

Al right, M. Martin. You may proceed.

MR MARTIN  Thank you, Your Honor. Your Honor, |'d
like to start with what's not in dispute here, especially given
the way we started. The paynent agreenment standing alone is
not an executory contract under Section 365. The contract is a
one-way street. W pay them noney; they sit back and coll ect
it. They've conpleted their performance under the contract.
And because performance is not due on both sides, the paynent
agreenment is not executory for purposes of Section 365. That
means it would be unlawful for ERC -- that's Eastern Royalty --
to pay it.

Now, that doesn't nean that the defendants get
not hi ng, Your Honor. They get general unsecured clains just
| i ke everybody else. And they stand in line just |ike
everybody el se.

The problem Your Honor, is that the defendants want
to junmp the line. They want to get paid a hundred cents on the
dollar if they can find a way to do that. Let nme explain their
pl an by focusing on the coal |ease, the Boone lease. |'l|
return to the assignments at the end, Your Honor, but they are,
for a nunber of reasons, a nonissue. And the Boone East |ease
is the whole ball game here, and it's decisive.

Here's their angle, Your Honor. |[If ERC assunes the

| ease as it intends to do, and if the paynent agreenent is held
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to be a single executory contract with the | ease, then ERC has
to assune the paynent agreenent under Section 365. That neans
they get paid a hundred cents on the dollar. So they figure,
why not nake that argument? The problemfor them Your Honor,
Is that the argunent is dead on arrival. It violates just
about every basic principle of contract law. Let nme explain.

For a contract to be executory in this circuit, the
failure of one party to conplete performance under the contract
has to excuse the other party's perfornmance under the contract.
So what the defendants have to show here, Your Honor, is that
I f ERC stops paying the paynent agreement, they can term nate
the lease. That's the only way that they can use the lease to
make the paynent agreenment executory. Now that presents, Your
Honor, a plain vanilla question of contract interpretation.
Does the | ease require paynent of the paynent agreenent?

The answer is no. Let's assunme this was playing out
out si de of bankruptcy, that ERC stopped paying the paynent
agreenent and Boone East went into court and argued that it
could termnate the | ease. The first thing the judge woul d say
to themis point me to where in this lease it says that paying
t he paynment agreenent is an obligation of the |ease. There'd
be deafening silence in the courtroom Your Honor. They can't
poi nt to anything.

The words "paynent agreenment” don't appear anywhere in

this lease. Instead, there's a nunber of provisions that make
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It inpossible to argue -- not just hard to argue, but

I npossi ble to argue that the paynment agreenent is a requirenent
of the lease. Start with Sections 7 and 8 of the | ease, Your
Honor. Those provisions set out the rent that we have to pay
them |f Boone East thought that the paynment agreenent was
some sort of additional rent under the |ease, you woul d expect
it to appear there in Sections 7 and 8. It's not. It is not
rent under the | ease.

Next, Section 19 of the lease; it sets out twenty-two
separate events of default. Those are the things that actually
do permt Boone East to term nate the | ease. They drafted
twenty-two of them over five pages of the | ease. They took
care in drafting them The paynment agreenment or failure to pay
it, is not an event of default.

The finishing blow for them though, Your Honor, is
Section 23.7 of the |lease. That section provides, and | quote,
"The | ease constitutes the sole and entire existing agreenent
bet ween the parties and expresses all the obligations of and
restrictions inposed upon the parties.” In other words, Your
Honor, Boone East said to us in witing when we entered this
| ease, all of your obligations under the |ease, all of them
are in this | ease and nowhere el se. There's no other contract,
no ot her agreement, no side letter, no e-mail that says you
have any ot her obligations under this |ease.

Section 23.7 goes on to nmake that point totally and
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conpl etely unanbi guous. Again, reading fromthe section, "All
prior agreenents and conm tnments, whether oral or witten,
between the parties, are either superseded by specific
provisions of the lease, or in the absence of such coverage,
specifically wthdrawn."

The point of a provision |ike that, Your Honor -- it's
an entire agreenent provision; or a nerger clause; or an
Integration clause -- is to prevent either party fromlater
trying to come back and add obligations to the | ease. They
can't cone back to us, for exanple, Your Honor, and say you
didn't send us a fruit basket on our birthday; the lease is in
default. They also can't come back and say you didn't pay the
paynment agreenent; the lease is in default. If it's not in the
| ease, it's not an obligation of the |ease. Never ever.

That is clear, unambiguous, and undi sputed on the face
of the contract. And | submt, Your Honor, that for that
reason alone, ERCis entitled to a judgnent on the pleadings.
The paynent agreenent is not an executory contract.

In fact, if we were outside of bankruptcy, Your Honor,
t he defendants woul dn't even be making the argunents. ERC
st opped payi ng the paynent agreenent, they' d sue us for breach
of the paynent agreenent. And they' d get damages. Those
damages woul d make them whole. The problemis that in
bankruptcy, the equivalent is filing a general unsecured claim

and getting paid cents on the dollar. They want to avoid that.
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So the defendants have the gall to cone forward now in
the face of this clear contract and say we want discovery on
whet her the paynent agreenent is an obligation of the |ease.
They might as well want di scovery on whether we have to send
thema fruit basket on their birthday. The words "fruit
basket" don't appear in the |ease. The words "paynent
agreenent” don't appear in the |lease. You wouldn't even know
t he payment agreenent exists fromreading the |ease, |et al one
that it mght be an obligation of the |ease.

But they say, let's take some depositions and see what
peopl e say. But that's where they run up against the parol
evi dence rule, Your Honor. In nost cases, discovery makes
sense. Gather all the facts, get all the evidence, cone back
later, we'll sort it all out, figure out what the deal is. Not
W th contracts. Contracts are interpreted as a matter of |aw
by the Court. W all learned the parol evidence rule in the
first weeks of |aw school. It says you don't get discovery
into the parties' intent where the contract is clear and
unamnbi guous. Contracts are enforced according to their terns.

Di scovery is permssible only when a contract is
anmbi guous. And that, too, is a question for the Court. It is
a question of law. The nmere fact that the parties advance
conpeting interpretations of the contract does not nake it
anmbi guous. A contract is anbiguous only if it is open to two

reasonabl e interpretations. Basically the parties were sloppy.
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They didn't do a good job of articulating their intent, because
the contract is open to two plausible -- equally plausible
I nterpretations.

In those situations, you have to go behind the
contract and get discovery to figure out which one the parties
intended. The classic exanple is a contract for the sale of
chi cken. Does that nean raw chicken; cooked chicken? 1f you
can't tell fromthe contract, you have to get discovery and
figure it out. That is not this case.

The parties were not sloppy here. The parties were
not uncl ear about whether the paynent agreenent is an
obligation of the lease. It's not. |If it were, the |ease
woul d no | onger nmake sense. W'd suddenly have to pay nore
rent than what Sections 7 and 8 say we have to pay. There
woul d suddenly be a phantomtwenty-third event of default. And
Section 23.7, the entire agreenment provision, wuld be gutted.

It would have no neaning. It wouldn't be worth the paper it's
witten on.

The def endants cannot make the payment agreenent an
obligation of the |ease without rewiting the |ease. And that
makes their interpretation of the contract unreasonable as a
matter of law. There is no anbiguity.

Your Honor, 1'd like to turn next to the three

argunents that the defendants advance to try to support this

argunment that the paynent agreenent is an obligation of the
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| ease, but if the Court has any questions |'m happy to answer
t hem

THE COURT: No, | don't have any questi ons.

MR MARTIN  Thank you, Your Honor. So the defendants
have basically three argunments. Each one is a swing and a
m ss, three strikes.

The first argunent is that they note the contracts
concern the sanme comercial transaction. They' ve collected
every case they can find that says when contracts are entered
i nto contenporaneously by the same parties as part of the sane
transaction, they should be construed together. And they argue
that it follows fromthat that the contracts should al so be
treated as a single contract. But that is not the law. The
one does not followfromthe other. That's true in the Second
Circuit where we briefed this. It's also true in the Ei ghth
Grcuit.

| passed up a copy of In re Craig, Your Honor, which
is fromthe Eighth Circuit. | hope that's not objectionable.
| don't know how a case can be objectionable. But I'd like to
read what the Eighth Grcuit said about this argument decided
under North Dakota |aw, but basically all states have the same
contract |aw

The court said, "The requirement that the severa
contracts,” neaning in a comon transaction, "are to be taken

t oget her, does not nean that they are to be joined and thereby
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becone a single contract, but plainly neans that they are to be
taken together for the purpose of interpreting either the
transaction to which they relate or the several contracts
thenselves. |t does not purport to destroy the separate
identity of the several contracts and does not do so in
effect.". That's strike one, Your Honor

Second, they try to find | anguage in the paynent
agreenent that mght help them They don't even try with the
| ease. But they note that the paynent agreenent required
execution of the | ease and the assignnents and attached them as
exhibits. And they note that the paynent agreenent
i ncorporated a defined termfromthe assignments in the |ease.
And they note that the paynent agreenent refers to "additiona
consi derati on".

The nost notable thing here, Your Honor, is that they
don't cite a single case that supports a view that those
factors alone or together support a conclusion or even a
reasonabl e inference that the paynment agreenent is an
obligation of the lease. W cite a host of cases that
denonstrate that those factors are not enough.

I"mnot going to repeat everything that's in our
papers, but | do want to address the argunent concerning the
phrase "additional consideration” in the paynment agreenent,
because the |aw here is clear and it does not support them

First of all, this is not a case where one contract
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requi res the other one for consideration. Each of these
contracts, the paynment agreement and the |ease, is supported by
I ndependent consideration. There's an exchange of
consideration in the paynent agreenent, a separate exchange of
consideration in the | ease. That's what courts | ook at when
they're trying to determ ne whether two contracts are

separate -- one of the factors -- whether they have separate
and i ndependent consideration. These do.

In fact, one of the biggest hurdles for the defendants
here is a sinple one. | amstanding here with the two
contracts in tw different hands. The parties could have
drafted one contract. |t would have been easier than drafting
two. They could have taken the paynment obligations in the
paynment agreenent, added themto the rent in the | ease, added
anot her event of default, been done with it. That's not what
they did.

The parties showed a conscious and deliberate intent
to nake two separate contracts. And the cases are clear, Your
Honor, that when there are nmultiple contracts that are part of
a package of consideration in a common transaction, that does
not make them a single contract.

I"d like to discuss just briefly In re Refco, Your
Honor, which is cited in our papers. The facts of that case
are indistinguishable fromthis one. Tellingly, the defendants

completely ignored it in their brief. In that case, the debtor
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t here had purchased a business pursuant to a purchase and sal e
agreenent. And attached to the purchase and sal e agreenent,
the PSA, was an unexecuted agreenent that the parties agreed to
execute and deliver at the closing of the transaction.

The contract, which was called there "an exclusivity
agreenment”, was additional consideration for the transaction
It was al so notably not an executory contract. So in the
bankruptcy, the seller argued that the exclusivity agreenent
was integrated with the PSA and had to be assuned along with
it. It sounds famliar.

The court ruled that even though the exclusivity
agreenent was attached to the PSA, which required its
execution, even though it was part of a package of
consi deration, the exclusivity agreenent was not nade executory
by the PSA. Wwy? Qote fromthe case: "Nowhere in the
exclusivity agreenent does it provide that the failure to
performa material termof the PSA would constitute a materia
breach of the exclusivity agreement.” You can plug in our
contracts into that sentence. Nowhere in the |ease does it
provide that the failure to performa material termof the

payment agreenent would constitute a material breach of the

| ease.

The Eighth Circuit is in accord with this, Your Honor.
| also want to address quickly In re Union Financial. Those
facts -- the facts of that case are also indistinguishable from
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those here. There, an asset purchase agreenent provided for
the sale of a business in exchange for a package of
consi deration that included cash, an enpl oynment agreenent, and
the issuance of a note payable in the future. The paynent
agreenent is essentially a note, Your Honor.

| passed up a copy of Union Financial before, too,
Your Honor. And in that case the asset purchase agreenent
specifically referenced the note as additional consideration
for the deal and attached the formcopy as an exhibit. 1In the
bankruptcy court, this court, Judge Scherner, concluded that
the note was not integrated with the asset purchase agreenent
or the rel ated enpl oynent agreenent, because just |like here,
the contracts, though part of the sane common transaction, had
different subject matters, had independent consideration, and
there was an entire agreenent clause, just like Section 23.7 of
the | ease

So Judge Schernmer concluded that the note was not an
executory contract. He was affirned by the district court. He
was affirmed by the Eighth Circuit. That's strike two, Your
Honor. There is no support in the paynment agreement itself for
an argument, even an argunent, that the paynent agreenent is an
obligation of the |ease.

Your Honor, defendant's third argunment here basically
concedes that point. That is, that the paynent agreement and

the |l ease don't help them They look to a third contract, the
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settl enent agreenent between third parties Peabody Coal trade
and Massey Coal Sales. They want to show that Coal trade and
Massey Coal Sales intended in their settlement agreenent for
t he paynent agreenent to be an obligation of our |ease wth

them You can't nmake this stuff up, Your Honor

There is no principle of |aw, none, under which third
parties, strangers to a contract, can control its nmeaning. The
actual parties to the contract control its neaning. That's us
and them W are not a party to the settlenent agreenent.

They are not a party to the settlement agreenent. Peabody
Coal trade and Massey Coal Sales, they are not parties to our
contracts.

The intent of those third parties is irrelevant. But
in addition, Your Honor, Section 15 of the settlenment agreenent
which is the only provision of that contract that they rely on
doesn't even purport to nake the payment agreenent an
obligation of the |lease. There's no way it could.

As Your Honor knows fromthe papers, as part of
resolving a litigation between them Peabody Coal trade and
Massey Coal Sal es agreed that various of their affiliates would
enter into thirteen separate contracts covering various subject
matters. The thirteen agreenents included the paynent
agreenent and the | ease. Section 15 of the settlenent
agreenent is an entire agreenent clause. And it says that the

settlement agreenent plus the thirteen agreenents that are
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attached as exhibits constitute the entire agreement and the
"integrated nmenorial" of their agreenent to settle their
litigation; "their" being Coaltrade and Massey Coal Sal es.

The point of that clause is just |ike Section 23.7 of
the lease. It prevents Coaltrade or Massey Coal Sales from
ever com ng back and saying there's a phantomfourteenth
agreenent that was also part of our deal. It prevents them
fromcom ng back and rewiting the contract.

The provision does not purport to and coul dn't nake
those thirteen separate contracts with different parties,
different subject matters, different consideration, turning
theminto a single contract such that the breach of one is the
breach of all thirteen. That's not what that provision does.

W cite the Rosenbl um case, the Megabl ocks case that
refute that argument. They cite nothing that supports it.
That's strike three, Your Honor.

There is no reasonabl e argunment that the paynent
agreenent mght be an obligation of the |ease. They can't find
one. The interpretation they propose is inpossible in face of
t he plain and unanbi guous | anguage of the contract.

Your Honor, I'lIl nove on now to just quickly address
the assignments, and then I'lIl wap up. | could go through all
of the sane analysis for the assignments, but |I'mnot going to,
because for a nunber of reasons, they are a noni ssue

First, for all the reasons we've expl ained, the
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paynent agreenent is no nore an obligations of the assignnments
than it is of the |ease. Wen you read the assignnents,
not hing renotely suggests that a thing called the paynent
agreenent even exists, let alone nake you think that it m ght
be an obligations of the assignnents.

But second, Your Honor, on top of that, even if the
paynent agreenent were integrated with each of the
assignnments -- to be clear, it is not -- the resulting
agreenents woul d not be executory. That's because the
assignments are not executory.

Unli ke under the |ease, the defendants don't owe us,
ERC, any material performance under those contracts. They have
substantially perforned. Al that remains is an indemity.
And in that indemity, they've agreed to indemify us for
basically three things: their negligence, their breach of
contract, and their failure to conply with applicable law. ERC
could sue themfor all three of those things in the absence of
an indemity. There's no material give there, Your Honor; no
material obligation on themthat remains. And the cases are
clear, and we cite themin our papers, that an indemity I|ike
t hat cannot make a contract executory.

Third, Your Honor, even if the payment agreenent were
integrated with the assignnments, and even if the resulting
agreenents were somehow executory, ERC could just reject the

assignnents. That would | eave themw th general unsecured
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clainms, just the sanme result as if the contract were not
executory. In short, no nmatter what, the defendants woul d get
general unsecured clains, and that is as it should be.

So the only real issue here, Your Honor, is whether
Boone East shoul d get a shot at junping the |line, whether they
shoul d be allowed to pursue in discovery a theory that the
paynent agreenent is an obligation of the | ease. That
di scovery woul d be a conplete waste of tinme and resources,
resources that ERC, at least, could put to nuch better use in
t hi s bankruptcy.

The def endants have not shown that there is any
anbi guity here that needs to be clarified. It is sinply not
reasonable to interpret the | ease as requiring paynment of the
payment agreenent. No nmatter how nuch discovery is taken, it
wi || never be possible to read the |ease in a way that makes
t he paynment agreenent an obligation of the |ease.

Boone East said to us in witing, here's the rent you
owe and nothing nore. They said here are the twenty-two events
of default that will allowus to termnate the | ease and
nothing more. And they said here's our promse in Section 23.7
that all of your obligations under the |lease are in this |ease,
and we will never conme back and clai mthat you have obligations
that are not in the |ease, that are in some other contract,
because any such contract has either been superseded or

wi t hdr awn.
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Even if they put up sonmebody in deposition that wll
say whatever they want said, it won't change anything. The
contract controls as witten. So | submt, Your Honor, it is
clear as a matter of lawthat ERCis entitled to a judgment on
t he pl eadings, that the payment agreenent is not an executory
contract under Section 365. The contract has zero benefit for
the estate, none. It is the classic exanple of a contract that
ERC shoul d shed in this bankruptcy for the benefit of all of
Its creditors.

And 1'll note that we have the support of the UCC in
this motion. There is no way for the defendants to transform
t he paynment agreenent into an executory contract for their
benefit al one.

Unl ess the Court has any questions, I'll stop there.

THE COURT: Al right. No, | have no questions.
Thank you.

M. Bronley?

MR. BROMLEY: Thank you, Your Honor. Wen we were
doing the introductions, | found out for the first time that
M. Martin has a Ph.D. in Arerican history. And | actually
think he's probably a magician as well. Because when you do
magi ¢, what you do is you nmake a noise in one direction to
distract attention fromwhat's really going on. Because of
course, we know, there's no such thing as nmagic, it's

msdirection, it's taking the thing that should be the focus of
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the conversation and it's making it sonething conpletely
different.

And why do | say that, Your Honor? Well, after
listening to M. Martin's argunment, | think that we're here
about a notion on the Boone East |ease. But we're not. What
we're here for is a notion for judgnent on the pleadings. And
that would be the pleadings as filed by the debtors here. And
they're looking for a judgnment on the pleadi ngs under Rule
12(c) of the Federal Rules of Civil Procedure, nade applicable
here by the Federal Rules of Bankruptcy Procedure.

And they want a declaratory judgnent about the paynent
agreenent. They don't want a declaratory judgment about the
Boone East lease. So while M. Martin focuses over and over
and over again on the Boone East |ease, that's not the contract
that we have to focus on

M. Martin's very good with the adjectives. W have a
|l ot of gall to make this argunent. Well, | think there's a |ot
of gall going around, because the question that M. Martin
repeated | think ten or fifteen tines as the crucial question
here is stated as such: whether paynments under the paynent
agreenent or performance under the paynent agreenent, is an
obligation of the lease. Again, it's all about the Boone East
| ease.

And 1'Il get to why |I think that's the nost inportant

focus of the debtors, it's because it's the only one that's
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actually operating at the monent in terns of the pieces of
property that are at issue here. But, Your Honor, if | may,
think it would be worthwhile to actually | ook at the paynent
agreenent. And I'mnot sure if Your Honor has a copy of the
paynment agreenent?

THE COURT: | do.

MR BROMLEY: If | could ask Your Honor to just open
up to it?

THE COURT: | have it.

MR BROMLEY: And Your Honor, just if |I could ask a
guestion; is the one that you have in front of you the one that
has, in handwiting, August 31 at the top of the docunent?

THE COURT: It is.

MR. BROWLEY: (Ckay, great. So that is the docunent
that the plaintiffs attached to their conplaint. It is the
docunent that we admt is the paynent agreenent at issue. And
so the question that we're trying to address here and that
we' ve raised in our answer and our affirmative defenses, is
that at this stage, this very prelimnary stage of these
proceedi ngs, this adversary proceeding, is the paynent
agreenent, the one that they're trying to get a declaratory
j udgment as nonexecutory, is that agreenent anbi guous at all,
such that it's worthwhile to undertake di scovery?

Now, |'mnot going to stand here, like M. Martin, and

state so unequivocally that there's no argunent that he could
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ever have, there's no position he could ever take. That's not
ny job. |I'mnot going to be dismssive of |egal argunent and
state it in absolutes, even though he's done it with our
arguments. But it's worthwhile to focus first on the

agr eenment .

So Your Honor, if | could ask you, note that the date
on the top of the agreenment is August 31. That's also the date
of the Boone's lease. |It's also the date of each of the four
partial assignments. And | say partial, because that's
important. The term nol ogy that we use when we're discussing
these things colors the argunent, because if we start saying
it's an assignment, well, then it's just an assignment. But
it"s not just an assignnent; it's a partial assignment. What
does that nean? It has neaning. It neans that we did not
assi gn everything, we've kept sonme things and we've assi gned
sonme things. That goes directly into the teeth of M. Martin's
argument relating to whether or not the assignnents, when
integrated into the paynent agreenment, are executory.

The assignments and the paynment agreenent, when
i ntegrated together, as they nust, are totally executory, with
substantial obligations owing on both sides, and not just
obligations relating to indemities. Even if it was just
indemmities, M. Martin would | ose, but there's a ot nore than
t hat.

So if I could ask Your Honor to turn, on the paynent
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agreenent, to page 3.

THE COURT: Al right.

MR, BROMLEY: And at the top of that it says
"W tnesses" in capital letters. This is a very critica
sentence, Your Honor, because this is where that term
"addi tional consideration" appears. That term "additional
consi deration”, that M. Martin dispenses with, with such
derision, what it says is: "Now, therefore, as additional
consi deration for the coal reserves to be assigned" -- it
shoul d have an E-D -- "assigned and | eased to ERC by the Mssey
entities", and then, Your Honor, |ook at the next words,
"pursuant to this agreenent, the parties agree as follows".

The paynment agreenent -- the paynent agreenent, this
five-page docunent, which is conpletely irrelevant, this five-
page document, which doesn't warrant a nmonent's discovery, this
five-page docunent is the docunent that the parties have signed
whi ch says that it's pursuant to this docunent that the coa
reserves are | eased and pursuant to this docunent that the coa
reserves were assigned. It's not just a phrase
"addi tional consideration” that's flow ng out there in the
et her.

This isn't some enpl oynment agreenent that was part of
a large group of other agreenents, and this has nothing to do
wth the Refco case. This paynent agreenment says it is the

operative docunent. This paynent agreement says it's this

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

58




Case 12-51502 Doc 2979 Filed 02/27/13 Entered 02/27/13 13:33:59 Main Document

PATR OT 'BRE CRBorati oN, ET AL. 59

1| agreenent that assigns the coal reserves and it's this

2|| agreenment that |eases the coal reserves.

3 You can't ignore that, because the question that we've
4| raised in our defense is whether or not this payment agreenent
5/| should be integrated with and read as a single docunment wth

6|| the assignments in the Boone East |ease. And the answer has to
7/ be yes, because you have two docunents in front of you today,

8|/ Your Honor, that say that they |eased the coal reserves: the

9 Boone East |ease and the paynent agreenent. Both of themare
10| signed by the same people. Both of themare signed on the sane
11| day. \Which one's right?
12 W're not allowed to have a single bit of discovery.
13|| W're not allowed to have a single docunent. W' re not allowed
14| to ask a single question. W're not even allowed to ask a

15| single question of the |awers who drafted this, who were ERC s
16| lawers. W're not allowed to ask those |awers. And mnd

17| you, there's not a single word in any of these agreenents that
18| say that, notw thstanding one party's |lawers drafting these

19| docunents, they shouldn't be read against the draft. That's
20| law across the country.
21 Every one of these docunents drafted by ERC s | awyers,
22| and two of themsay that it's that agreenent that |eases the
23| coal reserves. Wich one's right? It is so crystal clear in
24| M. Martin's mnd that we don't have to go any further. It's
25/| so crystal clear that you, Your Honor, should sit here today

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 2979 Filed 02/27/13 Entered 02/27/13 13:33:59 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

paTR OT 'CORP EA%BoraTi ON ET AL

and say that, notw thstanding the fact that these debtors have
said that this will cost ny client eighty mllion dollars, we
should finish it today -- today; just wite it off,
notw t hstanding the fact that there are two docunents, signed
by the sane parties, that say the exact same thing.

We're not allowed to have any discovery. And you,
Your Honor, are not allowed to have any evidence to determ ne
whet her or not these things can be read together, what these
parties meant. | think that's wong and | don't think it's the
| aw.

When you get past that sentence, Your Honor, it says,

"Nunmber one, partial assignnents”. Again, "partia
assi gnnents” -- not the termthat M. Martin uses over and over
and over again, "assignnents" -- "partial assignments”. And it

woul d be worthwhile, Your Honor, to take a | ook at a partial
assi gnnent, because we talk a | ot about these partia

assignnments. M. Martin says they're irrelevant and they're

not executory. Well, Your Honor, they' re interesting, at
| east .

[f I could ask Your Honor to take a look -- and this
Is -- I"massum ng you have the exhibits to the conplaint?

THE COURT: | do.
MR. BROMLEY: And |I'msorry, they weren't nunbered --
t he pages were not nunbered separately. This is Exhibit 5.

That's Exhibit 5 to the settlenment agreement. It is about

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

60




Case 12-51502 Doc 2979 Filed 02/27/13 Entered 02/27/13 13:33:59 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT F&)gl]_' OéégéCRATI ON, ET AL. 61

one-third of the way through the deck, and it cones right after
several maps.
THE COURT: Yes, Exhibit 5 to the settlenment
agr eenent ?
MR BROMLEY: Yeah, it says --
THE COURT: | have it.
MR BROWMLEY: -- "Exhibit 5, Partial assignment" --
THE COURT: Um hum
MR BROMLEY: -- "and assunption agreenent".
THE COURT:  Yes.
MR BROMLEY: Exhibit 5, "Partial assunption and
assi gnnent agreenent”, is referred to in the payment agreenent
under 1(a). It says, "New River and ERC wi |l execute the

partial assignment and assunption agreenent attached as Exhibit

A" Berwind River partial assignment, that's what this is.

So what does it say? Wll, it says a fewthings. It
does indeed have an indemity, and I'I|l get to that last. But
inthe third "whereas" clause, the third recital, it says

"subject to the terms and conditions of this partia

assi gnnent, assignor" -- that's nmy client -- "desires to sel

and assign to assignee", M. Martin's client. And it talks
about the ability to mne the assigned reserves. That's a term
that's taken and used in the paynent agreenent, "assigned
reserves". It's defined in every one of the assignnent --

partial assignment agreenents.
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But then it says, "together with the nonexclusive
right to use the surface overlying the assigned reserves" --
"together with the nonexclusive right to use the surface
overlying the assigned reserves". | think one of the things
that we have to recogni ze, Your Honor, is that we're talking
about a coal mning conpany. This is not -- these mnes, these
properties are not strip mnes, they're not surface m nes;

t hese are underground m nes.

And so when you're tal king about the world of coal
you're tal king about what's on the top of the ground, straight
down, as if the wall has gone all the way to the center of the
earth. The fact that this partial assignment gave the right to
mne certain coal in that silo, that goes all the way to the
heavens and all the way to the center of the earth, doesn't
mean that my client doesn't continue to have the right to work
on the surface.

Just imagine a big hole in the ground and there's
sonmething on top of it. Well, why is that inportant? Can you
imagine a nore integrated relationship? This is as if |I'm
| easi ng out the basement of ny house and I'mstill living on
the first floor. Wen we're talking about indemity and
conti nued performance, the idea that M. Martin's client is in
t he basenent of ny house, digging out coal, and I amliving on
the first floor playing Wffle ball with ny children, planting

rose bushes, nowing the lawn, that is a long-term integrated
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1|| relationship, because there are things that M. Martin can do

2|| underneath ny property that can ruin ny right to use the

3| property on top, and there are things on the top that | could

4| do to ruin M. Martin's right to mne underneath. And oddly

5/ enough, I"'mnot just living upstairs with ny famly; I'"'malso a
6/ coal mning conpany.

7 Al of these properties are |located right next to each
8|| other in Boone County, West Virginia. It's not as if these are
9| all put out in self-storage facilities off the highway, and you
10| have a little key to it and you drive up and you open the door
11| and you walk in and there's your coal. There are gigantic
12|/ trucks, the one you see on nega novers, that are noving things
13| fromone point to another: their coal over our property, our
14|/ coal over their property. They are using our water and our

15| electricity. W're using sone of their water and their

16| electricity. W're both coal mning conpanies and we are,

17|l together, exploiting that |and.

18 The idea that this docunment, which is a parti al

19| assignnent -- they don't get all the rights toit -- is not
20| executory, that there's no ongoing rights between the guy
21| mining in the basement and the guy upstairs driving his
22| gigantic trucks over it -- we talk about gall; this is
23| outrageous, conpletely ignoring the facts and circunstances of
24| what we're tal king about here.

25 These properties are right next to each other; they're
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all within a stone's throw of each other. And there's an

expl anation why some were taken and given fromthemto us and
why sonme fromus were given to them because you know, if
there's a seamof coal on the other side of that wall, and |'m
mning right here, and I don't have the right to mne it, |
can't go. But you know what? |If the other guy's over there
and he owmns the rights to that coal, but I"'min this roomin
the mddle, he can't get toit. So he mght ow it, but he
can't get to it. This was a rearrangenent of coal reserves to
all ow those closest to themto exploit them so that the guy in
that roomis nowin this room and he can break through that
wal | and take that coal. This was an entirely integrated

rel ati onship. And every one of these assignment agreenents,

partial assignment agreenents says exactly the sane thing.

But this Berwi nd one says sonething different. It
says -- and this is page 4, Your Honor, in the m ddle:
"Additionally, ERC' -- M. Martin's client -- "further agrees
to pay New River" -- ny client -- "for each ton of coal m ned

and sold, fromonly those assigned reserves specified in and
subject to the Berw nd-New Ri ver partial assignnment, one and a
hal f percent of the gross sales price per ton."

In this partial assignment for this coal reserve,
anything they take out, we get an additional paynent. And why
is it inportant? Well, if you go to the paragraph above it --

it"'s alittle -- the copy is alittle dirty, at |east the one
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that | have. But what you have is in the paragraph that begins
on page 3, and the title of that paragraph is "Tonnage
paynents”. And in the papers filed by the plaintiffs, they
refer to these as override paynents, and we agree that in the
busi ness, the coal business, these tonnage paynents are known
as override paynents.

You w || see that when we're tal king about paynents,
under paynent agreenent, that these are the paynments we're
tal king about. And there's A, B, C, D, and E. They correspond
wth paragraph 1, A B, C D, and E A B, C and D are all
assignnents, partial assignnents; you see, |'meven falling
into M. Martin's trap. E relates to the Boone East | ease.

So while M. Martin went on and on and on about there
not being any reference in the Boone East |ease to rent,
addi tional rent under that docunment, this document, in E,
refers to override paynments relating to the | eased coal; |eased
is a capitalized term It says "as defined in the Boone East
van | ease"; that's the Boone East |ease that we're talking
about .

This paynent agreenment -- this paynent agreenment says
that there are additional payments that have to be nmade under
this agreement for coal mned out of the properties subject to
t he Boone East lease. |In addition to the rent that is paid
under the Boone East |ease itself, they have to pay nore under

t he paynment agreenent. O course you have to | ook at these two
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docunents as integrated. Wy woul d the paynent agreenent have
a requirenment that his client is going to have to pay ny client
nore than what the | ease says?

Vell, let's hop over to M. Martin's Boone East | ease.
And he tal ked a | ot about paragraph 23.7, and that's the
Integration clause or the nerger clause. W had a little
argument in the papers about whether it's merger or
integration. Frankly, it nmade ny head hurt.

But the language in 23.7 is very interesting. It
tal ks about prior agreements, prior docunments, prior
representations. And it says, "All prior agreenents and
comm tments, whether oral or witten, between the parties, are
ei ther superseded by specific sections of this |ease, or in the
absence of such coverage, specifically w thdrawn."

It's inpossible, M. Martin says, inpossible to read
this clause as doing anything else but allow ng the Boone East
| ease to stand al one and unrel ated, conpletely, to paynent,
because it says all prior agreements and conmtnents are
superseded or withdrawn. But there's a word that M. Martin

hasn't focused on; it says "all prior agreenents" -- prior --
prior, before, all agreenents before this one.

So if you flip over to the next page and you actually
| ook at the signature page, it's interesting. The Boone East
| ease doesn't itself have a date on the signature page, on page

52, but on page 53, there are two notary publics who say that

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

66




Case 12-51502 Doc 2979 Filed 02/27/13 Entered 02/27/13 13:33:59 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT FEQ)QZ OéégéCRATI ON, ET AL. 67

"The foregoing instrunent was acknow edged before ne this 31st
day of August, 2005."

I woul d then ask Your Honor to go back and | ook at the
date on the paynent agreenment, which is August 31st, 2005. The
paynent agreenent is not a prior agreenent; it's a
cont enpor aneous agreenent, sane tine, simultaneously. The
Boone East |ease integration clause says nothing about
cont enpor aneous docunments. This docunment is not a prior
docunment. This docunment is not overruled and it's not excl uded
by the Boone East |ease. Contenporaneous, not prior.

And if we're going to read the docunents strictly,
then we have to give due credit to the words that are being
used. And renenber, these docunments were witten by M.
Martin's lawers. So the idea that the Boone East |ease,
somrehow, with this integration clause or nerger clause or
what ever we want to say, absolutely cuts the |legs out fromthe
payment agreenent is just wong. The two docunents, read
together, make it clear.

So what does that |leave us with? Well, let's go back
to the paynment agreenent. There's an obligation in the paynent
agreenent to pay extra noney for any coal m ned under the Boone
East | ease. There's an obligation in the paynment agreenent to
pay noney for everything mned under the four partia
assignnents. There's no integration clause in the paynment

agreenent. There's no integration clause that governs the
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paynent agreenent in the Boone East |ease. There's no
Integration clause in any of the assignments. In the absence
of an integration clause, the question of whether or not the
parties intended that the agreenents be read together, to be
integrated, is a question of the parties' intent. W don't
have a di spute about that.

And the question boils down to: should we be able to
make that decision on the four corners of the docunent? Well
t he docunent is the paynment agreenent. That's the relief that
they' re seeking. They're not seeking a declaratory judgnent
that these other docunents do not reference the paynent
agreenent. They're seeking a declaratory judgnent that this
payment agreenent is not integrated with any other docunent.
They're saying it's nonexecutory. They're saying it has the
ability to be rejected right nowif it was executory. And
anything in here that says that they have to pay anything,
conpl etely wi ped out. They' ve said nmy client will |ose eighty
mllion dollars. Yeah, we'll have a proof of claim under M.
Martin's scenario. That's not what we're entitled to. W' ve
got six documents here; they're all tightly tied together

And this is when we cone down to where we are in terns
of the standards, the question of whether or not this is the
appropriate time to cut everything out and sinply focus on the
four corners of this agreenent, notw thstanding the fact that

it states very clearly that this is the agreenent that assigns
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the coal reserves and that this is the agreenment that |eases
the coal reserves, notw thstanding that -- notw thstanding the
fact that it cites all four of the partial assignnents plus the
Boone East |ease, what we're supposed to do is wal k away, based
on the four corners of this agreenent.

So what are the pleading standards? Wll, you know
what | find very odd about this argunent is that | amthe
defendant in this case. And when you sit down and you read al
the case law, Igbal and Twonbly, it's all about whether the
plaintiff has said enough, whether the plaintiff has made a
pleading that's sufficient, whether the plaintiff's pleading is
pl ausi bl e, not probable, but plausible. Wy is that? Because
it'"s extraordinarily rare for a plaintiff to file an adversary
proceeding, file a conplaint, and then, wi thout giving the
def endant any ability to conduct any discovery, and
notw t hst andi ng the argunents about that agreenent that are the
subject of the litigation, say that they're entitled to
judgrment on the pleadings.

The burden here on plaintiffs is enornous. And Your
Honor, | would argue, and | do argue, that the paynent
agreenent, on its face, makes it absolutely clear that they
cannot satisfy that high burden. Even if this was about the
Boone East lease, and it's not, there are two docunents that
say that the reserves at issue are |eased under that agreenent,

t he paynment agreenent and the Boone East | ease.
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I"d like to focus a little bit on the partia
assi gnnent agreenents again, because M. Martin said a | ot
about executory, and | talked a little bit about the guy in the
basenment and all that. But there's another provision that is
In these partial assignnent agreenents that he hasn't
mentioned, and that there's a very lengthy provision relating
to arbitration. That's paragraph 6 -- or section 6, and it's
In each one of the partial assignnents.

According to M. Martin's fornulation of the world,
t he assignnment agreenents are conpletely performed; there's
nothing left -- no material obligation owing in either
direction by either party. |If that's the case, why would you
take the tinme, when you don't have an integration clause, and
you don't have a lot of the standard boiler plate that you have
in a corporate agreenment, go to the bother of having a
t hree- paragraph arbitration provision? |If both parties have
fully performed, why in the world would that matter? Well,
because there are continuing inter-related operations that are
going on. "Any dispute, claimor need for interpretation
arising or relating to this partial assignment, or the breach
thereof, including but not limted to a claimbased on or
arising out of an alleged tort."

We all know that you can't sue, in contract, for tort
claims. The mere fact that they nention tort means that

there's an ongoing rel ationship sufficient enough that the
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parties are going to potentially run into each other and comm t
torts, one way or the other, against each other. And that's,
of course, totally logical, when you ve got two coal m ning
conpani es operating at the sane physical location trying to
m ne coal

M. Mrtin also tal ks about the indemity, and he
says, well, it just states the obvious. This is a coal mning
busi ness. | nean, we have a coal m ning business and they have

a coal mning business. Both our conpanies do the absolute
best to try to operate these coal mnes in safe and appropriate
fashions. But anyone who's paid any attention to the coa

m ni ng busi ness knows that things happen. People get injured.
Coal mines collapse. Facilities that retain water that are
used to clean things that are full of toxins, sonetines dans
give way. People go to jail. People are crinmnally prosecuted
relating to coal mning problens.

The idea that in all the cases -- and there are a
nunber of themthat say just having indemity is sufficient to
say it's an executory agreenent, but to try to sit here and say
that an indemity that's going back and forth, because it's a
two-way i ndemity between two coal mning conpanies that are
actually mning coal together on the sane physical |ocation,
sonmehow is not material, just doesn't nake any sense.

So when we cone back to this arrangenment, it's

I nportant, naybe, for me to sunmarize, at |east for ny own
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1| edification, how we ended up here. In July of |ast year, when
2| the Patriot debtors filed for Chapter 11, they filed a notion
3/ for determnation of this issue on the first day of the case.
4| The first day, you're filing your petitions, you're filing your
5/ notions to make enpl oyee paynents, you're filing all of the
6|| standard first-day notions to keep the business running. They
7/ took their time to file a notion to try to break up this
8|| integrated docunent, because they didn't want to pay it. They
9 didn't want to suffer any potential downside. They wanted that

10|| decided immediately. They filed a notion not only that said
11| that they want this issue determ ned, but they wanted it

12| determined retroactively to the petition date, so that if

13| there's an executory contract and they get to reject it, we

14| don't have any post-filing danages because we're now ni ne

15| nonths into the case; they all relate back to the petition

16| date.

17 W tal ked to Judge Chapman in a chanbers conference,
18| and it was decided that we were not going to proceed on a

19|/ notion, and the debtors decided to go forward on the basis of
20| an adversary proceeding. In connection with those discussions,
21| we offered to litigate this, with conplete and total discovery,
22| to atrial on the merits by Decenber of last year. That offer
23| was refused.

24 We're not tal king about wasting enornous anmounts of
25| noney. That's a bugaboo that people throw out there when they
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have sonething to hide. W have the right to discovery. W've
been sued. These agreenents are anbi guous, at best, on their
face. But to the extent that they're clear, they're clear in
our favor. And notw thstanding the hostility of the comments

t hat have been made by debtors' counsel, we have been entirely
wlling to litigate this in a very efficient and pronpt nmanner,
because it would be hel pful for this Court, before it makes a
deci sion on such a material issue, if it has all of the facts
in front of him because Your Honor, this is really a facts and
ci rcunstances anal ysi s.

The four corners of these agreenents -- and there's
only one that they' ve actually put in front of you that the
four corners count -- aren't enough. To talk about the paynent
agreenent, the debtors thenselves, by attaching an inch and a
hal f worth of material, indicate that the paynent agreenent
relates to a lot nore than sinply the four corners of that
docunent. The | anguage itself, of the paynent agreenent and
t he Boone East |ease and the partial assignnments, all nake
clear that they relate to each ot her

And the mantra of saying that there's nothing in the
| ease that says that the paynent agreenent is integrated into
the lease is the wong analysis. [It's |like going west when
you' re supposed to be going east. This is a litigation about
t he paynment agreenent. That choice was nmade by debtors'

counsel. And the question is: is this docunment integrated with
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any other one? It's clearly integrated with each of the
partial assignments in the Boone East | ease.

At this first hearing, nine nonths after the notion
was filed, we submt, Your Honor, that it is entirely
I nappropriate that there be a judgnent on the pleadings. W
wi || give Your Honor the assurance that if this goes to
di scovery, which we believe it should, we wll be efficient and
we will be pronpt, and indeed, we've already collected
everything we need to collect.

We think we're tal king about single-digit depositions,
maybe a Bankers Box, at nost, full of docunents. And we'd be
able to have a full trial on the merits before Your Honor,
according to a schedule that you' d like to set.

Unl ess you have any further questions, Your Honor,
['Il sit down. And if M. Martin has anything further to say,
| may stand up again.

THE COURT: Al right. Thank you.

MR. BROMLEY: Thank you very nuch.

THE COURT: | have no questions at this tine.

MR MARTIN  Just briefly, if it's --

THE COURT: M. Martin, briefly?

MR MARTIN -- acceptable to the Court.

Your Honor, |I'd note at the outset that M. Bronley
did not dispute that the paynment agreenent, standing on its

own, is not an executory contract. W can start where | did,
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where M. Bronley says we have to start, with the paynent
agreenent. \When you look at it, it is not executory. W pay
t hem noney; they do nothing in return.

The next question, the question that brings us here
today, is whether they have made a pl ausi ble argunent that some
other contract, a separate contract, makes it executory.
That's the reason for |ooking at the | ease and for |ooking at
the assignments. And on that question, Your Honor, there is no
anbi guity, because the question here is whether the paynent
agreenent is nade executory by those other contracts, which
nmeans they have to be able to showthat if we stop perform ng
on the paynent agreenent then there's something they can stop
doing for us, under either the | ease or the assignnents. M.
Brom ey went through a |ong discussion about how tightly knit
these contracts are, and we've got a deep history, and we're
m ning conpanies, and it's conplicated, but he can't point to
anything that they can stop doing, under the terns of those
contracts, if we stop paying the paynent agreement. That
nmeans, as a matter of |aw, the paynent agreenment is not
execut ory.

Now, he says, well, maybe we'll find out that really
the parties intended for the paynent agreenent to be the |ease
or the assignment. The contracts are clear, Your Honor. This
is another articulation of the it's-all-one-common-transaction

argument. The cases we cite in the papers, Inre Craig, all of
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themare clear. The mere fact that contracts are entered into
cont enpor aneously as part of the same transaction is not enough
to make thema single contract so that the breach of one is
automatically the breach of another. And that's the only way
they can nake the | ease or the assignnents turn the
nonexecutory paynent agreenent into an executory contract.

On the assignnments, Your Honor, M. Bromey didn't
I dentify anything, any performance that they can stop doing if
we stop paying the paynent agreenent. Al that remains is the
I ndemmi ty.

Now, he brings up an arbitration clause. But you also
noticed, throughout that entire recitation, there wasn't a
single citation to any case that supports that, on the
arbitration clause or anything el se. There is no reasonable
argunment that, even based on all the factors they have
identified, that any of them supports even a pl ausi bl e argunent
that the paynent agreement is made executory by the assignments
or the | ease.

M. Bromey said the Section 23.7 is not really
ganme-over for them because the paynent agreenment was entered
into on the same day, so it's not a prior agreenent. Well, M.
Brom ey | eaves off the first sentence of 23.7, which says,
"This | ease constitutes the sole and entire existing agreenment
between the parties, and expresses all the obligations of and

restrictions upon the parties.” A lease sets forth al
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obligations of the |lease. He also fails to note that the
paynent agreenment was structured in a very careful way. And it
says upon execution of this agreenent, then Boone East and ERC
w || execute the Boone | ease. One happens first, then the next
one.

The parties knew what they were doing. |If they didn't
mean what they said in 23.7, sonmebody would have said so. But
t he paynment agreenent cane first, then the | ease. And the
| ease is unm stakably clear, not just in Section 23.7, but in
other provisions of the |ease, that there is no obligation
under the | ease to pay the paynment agreenent. It is not rent
under the | ease.

And just to clear up a m sconception, | think M.

Brom ey m sspoke when he said that | had argued that the
assignnents were fully executed on both sides. That's
obviously not the criterion here, Your Honor. A contract is
executory only if there is performance on both sides. CQur
performance, what remains of it, doesn't make a difference
here. The question is whether there is perfornmance on the
other side of these contracts. And for the assignnments, there
is none that is naterial, and that's what matters for Section
365.

So for the assignments, there is an additional
argunment that any contract here is not executory. For all the

reasons we said in our papers and | said today, there is no way

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 2979 Filed 02/27/13 Entered 02/27/13 13:33:59 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 'COAE EA%BoraTi ON ET AL

to read the assignnments or the |ease as requiring paynent of
t he paynment agreenent. And that means that the paynent
agreement is not an executory contract.

Unl ess the Court has any questions, | wll sit.

THE COURT: Al right. Thank you.

M. Brom ey, do you have anything else, briefly?

MR, BROMLEY: Just to say | disagree with everything
M. Mrtin said. But with that, 1'll sit down, Your Honor

THE COURT: Thank you

Al right, then, if there is nothing else on this
matter, | wll take that notion under subm ssion and |I'll enter
a witten order on the natter. And then | believe that
concl udes everyt hi ng.

There's one other matter, the Magnum Coal v.
Royal tyco, LLC, but | believe that matter has been conti nued?

MR. MARTIN. That's correct, Your Honor.

THE COURT: Al right. Al right, then I believe that
concl udes everything on the printed docket this afternoon.

Are there any other requests, then, on behalf of the
debtor this afternoon?

MR. RESNICK: No, there are not, Your Honor.

THE COURT: Al right. Thank you.

MR, RESNI CK:  Thank you.

THE COURT: Are there any other requests by any of the

other parties in the courtroonf
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Al right. Are there any other requests by any of the
parties on the tel ephone?

Al right. Then hearing none, | have a couple of
announcenents 1'|ll make. | would like to, again, acknow edge
now t hat over 620 |etters have been received, read by ne, and
pl aced on the record as correspondence. As such letters
continue to arrive, | will continue to read them and place them
on the record. | thank all of those who have taken the tinme to
address the Court and share their thoughts.

| believe we have our future court dates, which would
be March 19th, April the 23rd, and May the 21st, all at 10 a.m

And then 1'd also like to state for the record that
there was a tel ephonic hearing that was held in this case on
Tuesday, February the 19th, 2013, regardi ng an energency
request for additional time to respond to the debtors' notion
for authority to inplement a conpensation plan. The invited
parties were: counsel for the debtors, the United M ne Wrkers
Associ ation Funds, the United M ne Wrkers Association, the
creditors' conmittee, and the U S. Trustee's Ofice. | failed
to include Ctibank, but they participated, nonetheless. |
also failed to include Bank of Anerica, and | apol ogi ze for
that. Going forward, | will ensure that counsel for the
creditors' conmittee, Citibank, and Bank of Anerica are al
invited to such tel ephonic hearings.

And finally, I'Il rem nd peopl e about appearances in
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court. Al parties that have entered their appearance in this
case are wel cone to appear in person in court, or to request to
appear by tel ephone at all court hearings. |If you are
requesting to appear by tel ephone, please do so no |ater than

t hree busi ness days before the hearing, to ny courtroom deputy,
John Howley. If you don't call three days ahead of tinme, you
don't get to get on the phone, as sone people found out this
nor ni ng.

Al right. | have nothing el se.

Is it ny understanding, M. Scherk and M. Turner, you
and your clients have a matter you would like to address with
the Court?

MR. TURNER  Good afternoon, Your Honor. W have been
asked by certain nenbers of the lending syndicate if it would
be possible for themto appear telephonically in a listen-only
node. Recently the debtor has filed its nost recent 10-K
Some of the menbers of the syndicate have becone increasingly
focused on the case. And given that they are the likely
sources of funding -- potential further funding in a case
and/ or upon exit, they have requested whether or not the Court
woul d be amenable to that |isten-only request, Your Honor

MR. SCHERCK:  Your Honor, on behalf of Bank of
Arerica, first of all, thank you for your |atest announcenent.
My client very nuch appreciates that, as far as tel ephonic

hearings. W would mrror the coments -- and I would al so
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add, we have a situation where Bank of Anerica is an agent for
several other entities, and we are also a very, very |arge
creditor, and the funding for this case, the co-funding, | wll
say, for this case, essentially, in a lot of ways, it is very,
very inportant to our client.

We woul d have one individual who would like to |isten
only by phone, and this particular individual is the agent, and
he then has significant reporting requirenents to other
entities that are part of this syndicate group. So for that
reason, | think at the end of the day we would save quite a bit
of tine and noney by allowing, if the Court would so permt,
this particular individual, as agent, to be able to hear what
transpires. He then will be able to report to the other
menbers of the investnment syndicate group. And for that reason
we would i ke, again, to listen only. W would |ike this one
representative, who we requested to listen only, to be
permtted.

I know the Court has expressed a desire, previously,
not for that to occur, and we understand that and appreciate
that. But we're making this request, so we hope the Court will
reconsider its position and allow our one representative to
listen only tel ephonically. He happens to be located in Texas,
so travelling here woul d be very inconvenient, and we don't
want to necessarily have to go through that expense. But if he

could be permtted to listen only as the agent for this group,
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we woul d very nmuch appreciate that.

THE COURT: Al right. Thank you.

Are there other parties in the courtroomthat wish to
be heard on this request?

MR HUEBNER:  Your Honor --

THE COURT: Hold on. Let ne start within the
courtroom and then I'Il get to the parties on the phone.

M. Resnick?

MR, RESNI CK: That was M. Huebner.

THE COURT: Onh, all right.

MR RESNICK: |I'mnot sure if it was, though.

THE COURT: |'mnot sure who it was, but --

MR, HUEBNER Wl | --

THE COURT: |'m --

MR, HUEBNER -- it is M. Huebner, in fact.

THE COURT: Yes?

MR, HUEBNER: Good afternoon, Your Honor. Qoviously,
what the Court decides to do with the tel ephonic appearance
request is obviously the Court's decision. | would note,

t hough, Your Honor, that we do try to save the estate's noney
and professional fees wherever we can, which is essentially
why | amnot in attendance before you, which | hope you wll
forgive ne.

W do pay the fees and expenses of the DIP | enders,

and frankly, if the alternative is to have a representative
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fromeach of Ctibank and Bof A travel into St. Louis for every
hearing at the expense of the estate, as opposed to being able
todial in and sinply listen, so that they can in fact report
back to our very valuable DIP | ender constituencies, the debtor
certainly would have no objection, Your Honor, to
representatives fromboth Cti, the senior DIP agent, and Bank
of Anerica, the second out DI P agent, being able to sinply
listen in quietly, as they have suggested, so we can
ultimately -- you know, they certainly have a legitimte need
to understand and watch what's going on, and | think that we
woul d prefer that it be done as nost cost-effectively as
possi bl e, subject, obviously, in all events, to whatever the
Court's pleasure is on the topic.

THE COURT: Al right. Thank you.

All right. M. WIllard?

MR, WLLARD: Judge, briefly. Geg Wllard for the
conmittee. | would echo M. Huebner's comments. At the end of
the day, all of these expenses, at sone point, are going to
come out of our constituency's pocket. And | think, under the
ci rcunstances, given the narrow scope of the request, and the
real benefits that | think it would derive for the various
parties, we would support the request, Your Honor.

THE COURT: Al right. M. Coldstein?

MR, GCOLDSTEIN:  Your Honor, | wasn't prepared to speak

on any issue today. However, let nme informthe Court that |
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represent a significant holder of the debtors' bond debt. W
have asked for a place on the commttee. As of yet, that
matter has been taken under subm ssion. |'ve been asked to
report on devel opnents. M client pointed out that these bonds
are trading in the public markets, and if soneone who is not an
attorney can have access to real time information, ny client,
|'"msure, would insist to ask me to.

THE COURT: Thank you, M. Goldstein. | think you
poi nt out part of ny dilemma.

M. Scherck?

MR SCHERCK: Thank you, Your Honor. One other
comrent. | made an inaccurate statenment. It is possible,
al t hough not likely, that other menbers of the Bank of Anerica
group may want to listen in, and I want to be candid with the
Court about that. Although it's not a likelihood, but it
certainly is a possibility that other investors in this
i nvestor syndicate group may want to listen in at sone point.
And obvi ously, we would go through the process and provide the
names to M. How ey, if there would be nore than one person.
So | wanted to clarify that. Thank you, Your Honor.

THE COURT: Thank you.

M. Turner?

MR. TURNER  And Your Honor, that's certainly the case
wth regards to Citibank. W' ve gotten specific requests from

menbers of the syndicate to, if possible, participate. Thank
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you.
THE COURT: Al right. GCentlenmen, I'lIl take the

requests under subm ssion. | want to think about this sone

nore, and think about -- of course, that is the main issue that

comes up for me is howdo I stop with just your clients? How
do | stop with -- | have requests fromthe nedia, can | just
participate by phone, which is probably never going to happen,
but those requests cone about. So | will contenplate the
request and I'Il have M. Howl ey get back with everyone on

t hat .

MR, SCHERCK: On behal f of Bank of Anerica and its
group, thank you very much, Your Honor, for taking this up
t oday.

THE COURT: Al right. Thank you. No problem All
right, then, are there any other requests, then, this afternoon
by any parties present in the courtroonf

All right. Then hearing none, are there any other
requests by any of the parties appearing on the tel ephone?

All right. Then hearing none, we'll be in recess.

Thank you.

MR. RESNI CK:  Thank you, Your Honor.

THE COURT: Thank you

(Wher eupon these proceedi ngs were concl uded at 12:49 PM
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Page
Motion to appoint retiree conmttee is 27

gr ant ed.
Motions of Fairnmont to allow and anend proofs 30
of claimand for relief fromstay to enforce

mechanics |liens, are granted.

Debt ors' amended coal sale contracts notion 32
s granted.
Stipulations on assunption will be entered 34

for Coal River Energy and CSX. Renai ning

| eases are adjourned to March 19th.
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Case 12-51502 Doc 2979-1 Filed 02/27/13 Entered 02/27/13 13:33:59 Notice of
Transcript BK Pglofl

UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on February 26, 2013 was filed on February 27, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: March 6, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:March 20, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: April 1, 201:

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: May 28, 2013, unless extended by court order. However, during this
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services, :
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 2/27/13

Copies Mailed To:
Brian C. Walsh, Bryan Cave LLP, 211 N. Broadway, Suite 3600, St. Louis, MO 63102
Rev. 12/10
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