
 

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

 

In re:        

  Chapter 11 

PATRIOT COAL CORPORATION, et al.,    Case No. 12-51502-659 

  (Jointly Administered) 

  

Debtors.
1
        

 

 

OBJECTION TO DEBTORS’ MOTION  

TO REJECT COLLECTIVE BARGAINING AGREEMENTS AND  

TO MODIFY RETIREE BENEFIT PURSUANT TO  

SECTIONS 1113 AND 1114 OF THE BANKRUPTCY CODE  

 

 Drummond Company, Inc. (“Drummond”) through its undersigned attorneys, hereby 

submits this Objection To Debtors’ Motion to Reject Collective Bargaining Agreements and to 

Modify Retiree Benefits Pursuant to 11 U.S.C. §§ 1113, 1114 of the Bankruptcy Code 

(“Motion”).  In support of this Objection, Drummond hereby states the following: 

PRELIMINARY STATEMENT 

 The Court should deny this Motion to the extent Debtors seek to cease contributing to 

(and withdraw from) the multiemployer pension plan known as the United Mine Workers of 

America (“UMWA”) 1974 Pension Plan (“1974 Plan” or “Plan”) because Debtors have failed to 

show that rejection of 1974 Plan obligations is necessary to their reorganization.  If Debtors are 

permitted to evade their financial obligations to the 1974 Plan, the remaining contributing 

employers, including Drummond, will be left to absorb the cost of Debtors’ obligations, creating 

a substantial financial burden on all of these employers.  Moreover, the other employers who 

contribute to the 1974 Plan are Debtors’ competitors who possess not only 1974 Plan 

                                                 
1
 The Debtors are the entities listed on Schedule 1 attached to the Motion to Reject Collective Bargaining 

Agreements and to Modify Retiree Benefits Pursuant to 11 U.S.C. §§ 1113, 1114 of the Bankruptcy Code.  
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obligations, but also other pension and health contribution obligations pursuant to applicable 

collective bargaining agreements.   Debtors should not be permitted to utilize Section 1113 to 

avoid their 1974 Plan obligations to the detriment of their competitors and potentially of the 

beneficiaries of the Plan.  Other avenues exist through which Debtors may reorganize without 

harming their competitors or placing the 1974 Plan in jeopardy.  Thus, the Court should deny the 

Motion. 

BACKGROUND   

A. The UMWA 1974 Pension Plan 

The 1974 Plan is a multiemployer pension plan (“MEPP”) that provides pension benefits 

to retired UMWA coal miners and their eligible dependents.  Specifically, the Plan provides 

pensions to over 90,000 eligible mine workers and/or their spouses.   The average monthly 

benefit for a regular retiree is $620.  See Exhibit A at 23. 

Pursuant to the current 2011 National Bituminous Coal Wage Agreement (“NWBCA”) 

negotiated with the UMWA, as well as other individual agreements, Debtors and Drummond are 

among the thirty-five employers required to make contributions to the 1974 Plan based 

principally on hours worked by UMWA-represented employees.  Debtors are the second largest 

contributor to the 1974 Plan, contributing $21 million in 2010, $24.3 million in 2011 and $20.8 

million in 2012.   See Exhibit B at 34. 

The 1974 Plan already is in poor financial health.  Not only is the Plan currently 

underfunded (i.e., the value of the Plan’s assets is less than the actuarial value of the Plan’s 

vested accrued benefits), but for the plan year beginning July 1, 2012, its financial status was 

classified as “seriously endangered.”
2
  Specifically, the Plan’s funded percentage for the 

                                                 
2
  The Pension Plan Act of 2006 (“PPA”) establishes “zones” that represents a plan’s financial status including 

“endangered,”  “seriously endangered,” “critical” or “neither critical nor endangered.”   The PPA requires a funded 
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beginning of the current plan year is approximately 72% and furthermore, the Plan is projected to 

have a funding deficiency within the next six years.
3
   

B. Withdrawal Liability 

The Employee Retirement Income Security Act of 1974 (“ERISA”), as amended by the 

Multiemployer Pension Plan Amendments Act of 1980 (“MPPAA”) requires an employer that 

contributes to a MEPP pay its proportionate share of that MEPP’s unfunded vested benefits
4
 at 

the time of its withdrawal from the MEPP.  Such termination payment is referred to as 

“withdrawal liability.”  The 1974 Plan calculates an employer’s withdrawal liability based on the 

employer’s share of contributions to the Plan during the previous five plan years of its 

participation.
5
  For the most recent plan year ending June 30, 2012, the 1974 Plan’s unfunded 

vested benefits were $5,107,362,000.  See Exhibit A at 55.  Debtors’ proportionate share of these 

unfunded vested benefits (i.e., withdrawal liability) is approximately $959,000,000. 

                                                                                                                                                             
percentage of 80% be maintained for a plan, and if a plan is determined to have a funded percentage of less than 

80% it is deemed to be “endangered.” A plan is deemed to be “seriously endangered” if it is not in “critical” status, 

its funded percentage is less than 80% and it is projected to have a funding deficiency within six years.  A plan is 

deemed to be “critical” when its funded percentage is less than 65% and either it is projected to have a funding 

deficiency within four years or it is projected that will not be able to pay vested benefits within seven years.   See 

generally 26 U.S.C. § 432. 

 
3
 See Exhibit A at 37.  As of June 30, 2012, the total actuarial asset value was $4,658,185,000 and the total actuarial 

accrued liability was $6,438,715,000 (i.e., a funded percentage of 72.35%).  Id. 

 
4
 “Unfunded vested benefits” are defined as the difference between the benefits that are currently being paid to 

retirees and that will be paid in the future to covered employees who have already completed some specified period 

of service, and the current value of the plan’s assets.  See Concrete Pipe and Products of California, Inc. v. 

Construction Laborers Pension Trust for Southern California, 508 U.S. 602, 608-609 (1993) (citations omitted).   

 
5
  Under this “rolling five method,” withdrawal liability is calculated by determining the unfunded vested liabilities 

as of the end of the plan year preceding withdrawal which is multiplied by a single fraction (numerator is the 

withdrawing employer’s contributions in the five plan years prior to the withdrawal and the denominator is the 

amount of contributions by all employers (which have not withdrawn) in the same period).  See ERISA Section 

4211(d) (requiring 1974 Plan to use the “rolling five method” to determine withdrawal liability). 
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STANDING 

 Drummond has standing to be heard in the instant matter because it is both a “party in 

interest” within the meaning of Section 1109(b) of the Bankruptcy Code and an “interested 

party” pursuant to Section 1113(d)(1). 

A. Standing under Section 1109(b) 

Pursuant to Bankruptcy Code § 1109(b), a “party in interest” has the right to “appear and 

be heard” on “any issue in a case” arising under Chapter 11.  See 11 U.S.C. § 1109(b).  Although 

a “party in interest” is not defined by the Bankruptcy Code, courts generally have interpreted the 

phrase to mean a party with a financial stake in the outcome of the case.  See, e.g., In re U.S. 

Fidelis, Inc., 481 B.R. 503, 515 (Bankr. E.D. Mo. 2012) (under § 1109(b), “A ‘party in interest’ 

is a person who holds a pecuniary interest that could be adversely affected by the outcome of the 

proceeding.”); In re Stone Barn Manhattan LLC, 405 B.R. 68, 74 (Bankr. S.D.N.Y. 2009) 

(same).  Furthermore, courts broadly interpret “any issue in a case” to allow a party to be heard 

on any issue arising in a contested matter or adversary proceeding.  See  Term Loan Holder 

Committee v. Ozer Group, L.L.C. (In re Caldor Corp.), 303 F.3d 161, 169 (2d Cir. 2002); see 

also Sarah R. Neuman Foundation, Inc. v. Garrity (In re Neuman), 124 B.R. 155, 160 (S.D.N.Y. 

1991) (§ 1109(b) grants a right to intervene in adversary proceedings). 

Drummond is a “party in interest” within the meaning of Section 1109(b).  Drummond’s 

wholly owned subsidiary, Drummond Coal Sales, Inc., has a claim in the amount of $29,550,000 

against Patriot Coal Sales LLC, a Debtor.  As a creditor, Drummond has a financial stake in the 

outcome of this proceeding.  In addition, Debtors are the second largest contributor to the Plan.  

If Debtors are permitted to evade financial responsibility for even a portion of their 1974 Plan 

withdrawal liability, the Plan’s contribution base will shrink, resulting in an ultimate increase in 
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the remaining participating employers’ contribution obligations.  Moreover, Debtors’ withdrawal 

will have a significant financial impact on the remaining employers’ obligations because these 

employers will be forced to absorb and assume responsibility for Debtors’ 1974 Plan obligations.  

Because Drummond, along with the other contributing employers, is obligated to pay for 

Debtors’ proportionate share of unfunded liability, Drummond has a pecuniary stake in the 

financial outcome of this issue.  As a creditor and as a contributor to the 1974 Plan, Drummond 

is a “party in interest” and is afforded the right to appear and be heard pursuant to Section 

1109(b). 

B. Standing Under Section 1113(d)(1) 

In addition to its right pursuant to Section 1109(b), Drummond also has standing to be 

heard on this matter under Section 1113(d)(1) of the Bankruptcy Code.  Section 1113(d)(1) 

permits all “interested parties”  to “appear and be heard” at a hearing of a debtor’s motion to 

reject a collective bargaining agreement.  See 11 U.S.C. § 1113(d)(1).  Although not defined by 

the Bankruptcy Code, the Seventh Circuit in In re UAL Corp., held that an “interested party” 

under Section 1113(d)(1) is a “party to a collective bargaining agreement or a guarantor of that 

contract.” 408 F.3d 847, 851 (7th Cir. 2005) (emphasis added).  

As discussed above, when a debtor is permitted to withdraw from a MEPP without 

satisfying its obligation to pay its share of unfunded liability, the remaining contributing 

employers are left with the financial responsibility of the debtors’ unpaid withdrawal liability.  In 

effect, the remaining employers are the guarantors of the withdrawing debtors’ obligations 

pursuant to the applicable collective bargaining agreement.
6
    

                                                 
6
 Unlike the single employer pension plan (“SEPP”) context in which the Pension Benefit Guaranty Corporation 

(“PBGC”) is the guarantor of the SEPP if the employer withdraws without assuming responsibility for its 

obligations, in the MEPP context the remaining participating employers are responsible for unpaid obligations with 
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If Debtors exit the 1974 Plan without assuming responsibility for their proportionate 

share of unfunded vested benefits, Drummond and the other contributing employers must take on 

Debtors’ obligations to ensure continuation of the Plan.  As such, Drummond is a guarantor of 

the 1974 Plan and thus, has a right to appear and be heard under Section 1113(d)(1) on Debtors’ 

Motion to reject their collective bargaining agreements. 

OBJECTION 

A. Debtors Should Not be Permitted to Cease Contributions to and Withdraw from the 

1974 Plan Because Debtors Have Not Demonstrated Such Relief is Necessary to Their 

Reorganization and/or Treats Affected Parties Fairly and Equitably     

 

1. Withdrawal from the 1974 Plan Is Not Necessary to Debtors’ Reorganization 

  

Before a Chapter 11 debtor may reject its collective bargaining agreement, it must satisfy 

several requirements, including demonstrating that its proposed rejections and modifications are 

“necessary to permit the reorganization.”  See 11 U.S.C. 1113(b)(1)(A); see generally United 

Food & Commercial Workers Union v. Family Snacks, Inc. (In re Family Snacks), 257 B.R. 884, 

892 (B.A.P. 8th Cir. 2001) (discussing requirements for rejection of collective bargaining 

agreement as set forth in In re American Provision Co., 44 B.R. 907 (Bankr. D. Minn. 1984)).  

Debtors have failed to demonstrate that their cessation of payments to and withdrawal from the 

1974 Plan is necessary to their reorganization.   

In determining whether a debtor’s proposal is “necessary,” courts look to whether such 

proposal is “essential” to the debtor’s reorganization.  See Wheeling-Pittsburgh Steel Corp. v. 

United Steelworkers of America, 791 F.2d 1074, 1088-94 (3d Cir. 1986) (holding “necessary” 

and “essential” to be synonymous); see also In re Pierce Terminal Warehouse, Inc., 133 B.R. 

639, 646-47 (Bankr. N.D. Iowa 1991); cf. Truck Drivers Local 807 v. Carey Transp., Inc., 816 

                                                                                                                                                             
the PBGC taking over only after the failure of the MEPP itself.  This, along with the continuing contribution 

requirement, imposes a direct cost disadvantage for direct competitors of Debtors. 
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F.2d 82, 90 (2d Cir. 1987) (interpreting necessary more broadly).  Such finding is based on 

Congress’ intent that the focus of “necessary” be on the short-term goal of preventing debtor’s 

liquidation rather than the long-term goal of ensuring lasting reorganization. See Wheeling-

Pittsburgh Steel Corp., 791 F.2d at 1089.  The United States Bankruptcy Appellate Panel for the 

Eighth Circuit has held that necessary means “necessary to accommodate confirmation of a 

Chapter 11 Plan.”  See In re Family Snacks, Inc., 257 B.R. at 893.  Although the Eighth Circuit 

has not addressed the meaning of the term “necessary” in this context, the United States District 

Court for the District of Minnesota has utilized the more flexible definition, holding that 

“necessary” means a “successful reorganization, i.e., one from which the debtor emerges as an 

economically viable operation.”  See Assoc. of Flight Attendants-CWA, v. Mesaba Aviation, 

Inc., 350 B.R. 435, 449 (D. Minn. 2006) (citing In re Mile Hi Metal Sys., Inc., 899 F.2d 887, 893 

(10th Cir.1990) (citation omitted)). 

Debtors have not shown that eliminating their financial obligations to the 1974 Plan is 

essential or even necessary to their reorganization.  Debtors merely list withdrawal from the 

1974 Plan as one of the numerous obligations they wish to evade with minimal explanation as to 

its necessity.  Indeed, numerous reasons support the position that withdrawal from the 1974 Plan 

is wholly unnecessary.   

As an initial matter, Debtors have made and currently continue to make their required 

contributions to the 1974 Plan, even after filing bankruptcy.  Debtors may not now claim that 

ceasing contributions to and withdrawing from the Plan is necessary when, as the present 

situation plainly demonstrates, they are financially capable of making such contributions without 

harming their current business operations.  Debtors’ 1113 Proposal further underscores their 
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ability to fulfill their 1974 Plan contribution obligations.
 7

  In their 1113 Proposal, Debtors 

proposed payments to a retirement plan that they acknowledge would increase spending.  See 

Debtors’ Memorandum in Support of Motion, at p. 48.  Debtors desire to swap one form of 

retirement income, the MEPP, for a 401(k) or similar plan.  Debtors propose, in lieu of making 

1974 Plan contributions, they will make contributions equal to six (6) percent of gross hourly 

wages to a 401(k) or similar plan.  In effect, the Debtors explicitly recognize that providing a 

retirement benefit is necessary to retaining a workforce. 

If Debtors are financially capable of making the proposed 401(k) payments, they may 

very well be capable of making 1974 Plan contributions of $5.50 per hour.  Debtors’ current 

financial capabilities and their 1113 Proposal demonstrate that withdrawal from the 1974 Plan is 

not necessary to their reorganization. 

2. Debtors’ Request for Withdrawal Is Based on Assumptions and 

Uncertainties 

          

The majority of Debtors’ arguments proffered in support of withdrawal assume that the 

Plan’s contribution rates will remain status quo or increase.  Because Debtors cannot predict with 

any accuracy the future financial health of the Plan and/or Plan contribution rates, Debtors’ 

requested withdrawal is premature and thus, unnecessary to reorganization. 

Debtors cite the possible 2017 increase in the 1974 Plan contribution obligations
8
 as 

rationale for ceasing participation in the 1974 Plan.  See Debtors’ Memorandum in Support of 

Motion, at p. 41.  A scheduled increase four years in the future is insufficient to show that an 

immediate withdrawal is warranted.   

                                                 
7
 Additionally, a decision in favor of the Debtors in their case against Peabody Holding Company, LLC and 

Peabody Energy Corporation filed with this court on March 14, 2013 will significantly decrease Debtors’ total 

employee liabilities which would also eliminate the necessity to withdraw from the 1974 Plan. 
8
 Pursuant to the 1974 Plan funding improvement plan made in accordance with PPA requirements, each employers’ 

contributions will increase in 2017. 
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As evidenced by history, the coal industry is cyclical.  Although coal prices currently 

may be at a low, the possibility exists that such prices may rise over the next four years as they 

have in the past. See Schwartz Decl. at 14 (chart showing up and down swing of U.S. Thermal 

coal prices over the past eight years).  Debtors have no prediction methods that allow them to 

assert with any certainty that current coal prices will fall or even remain status quo in the future.  

Indeed, pursuant to PPA requirements, the 1974 Plan’s funding status must be certified each 

year.  If the Plan’s funded status were to increase, it may alleviate the need for a funding 

improvement plan and the higher contribution rates.  For example, there was no contribution 

requirement from 2002 to 2006 as the 1974 Plan was fully funded in or around 2000.  See 

Exhibit C at 148-149.   

In addition, Debtors presume that the Plan’s current “seriously endangered” status also 

will result in increased Plan contributions.  Such argument hinges on the assumption that the 

federal interest rate will remain constant or continue to decline.  The financial health of the 1974 

Plan inexorably is linked to the applicable federal interest rate and is a major factor in 

determining funded status, for both the PPA and the determination of withdrawal liability.  See 

29 U.S.C. Sections 1085(b)(3)(B)(i) and 1393(a)(1) (in essence, requiring plan actuaries to use 

interest rate assumptions that are reasonable and represent their “best estimate” of the plan’s 

future experience)
9
; see also Board of Trustees, Michigan United Food and Commercial Workers 

                                                 
9
 For example, Section 1393 provides, in part, 

 (a) Use by plan actuary in determining unfunded vested benefits of a plan for computing withdrawal 

liability of employer  

 

The corporation may prescribe by regulation actuarial assumptions which may be used by a plan actuary in 

determining the unfunded vested benefits of a plan for purposes of determining an employer’s withdrawal 

liability under this part. Withdrawal liability under this part shall be determined by each plan on the basis 

of—  
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Unions v. Eberhard Foods, Inc., 831 F.2d 1258, 1260 (6th Cir. 1987) (“A small adjustment in the 

interest rate assumption can lead to a major change in the withdrawal liability calculation.”).    

Debtors have no means of accurately forecasting future federal interest rates.  If interest rates 

rise, the funding level of the 1974 Plan will improve, resulting in the elimination of and/or 

lessening the likelihood of an increase in contributions as required by the PPA. 

Finally, as cited in Debtors’ Motion, future congressional action may remedy the 1974 

Plan’s underfunded status.  See Debtors’ Memorandum in Support of Motion, at pp. 56- 57, n.32.  

Just last month, the Coalfield Accountability and Retired Employee Act, S. 468, 113 Cong., 1
st
 

Sess. (2013); H.R. 980, 113 Cong., 1
st
 Sess. (2013) (“CARE Act”), was introduced in Congress.  

This legislation, in part, would amend the Surface Mining Control and Reclamation Act and 

allow the transfer of additional federal funds to the 1974 Plan on an annual basis.  If such 

legislation is passed, the potential for an increase in contributions may be reduced and/or 

eliminated. 

3. Withdrawing from the 1974 Plan is Not Fair and Equitable 

 

 In addition to their failure to demonstrate necessity, Debtors fail to show that their 

proposal to withdraw from the 1974 Plan treats all parties “fairly and equitably” as required by 

Section 1113(b)(1).  See 11 U.S.C. 1113(b)(1)(A); see also In re American Provision Co., 44 

B.R. at 909.  As explained previously, Debtors’ withdrawal from and evasion of liability to the 

Plan will result in immediate and substantial financial harm to Debtors’ competitors and other 

employers who contribute to the 1974 Plan because the contribution base will shrink and the 

                                                                                                                                                             
(1) actuarial assumptions and methods which, in the aggregate, are reasonable (taking into account the 

experience of the plan and reasonable expectations) and which, in combination, offer the actuary’s best 

estimate of anticipated experience under the plan . . . 

 

  29 U.S.C. § 1393(a)(1). 

 

Case 12-51502    Doc 3585    Filed 04/11/13    Entered 04/11/13 13:09:21    Main Document
      Pg 10 of 13



 

11 

 

remaining employers likely will be saddled with higher contribution rates as well as with 

Debtors’ significant 1974 Plan obligations.  Utilizing bankruptcy to financially damage 

competitors runs afoul of the notions of fairness and equality articulated in Section 1113.  

Additionally, the legality of imposing higher costs on direct competitors is untested.
10

    As such, 

Debtors have not demonstrated their proposal is fair and equitable.   

 Because Debtors fail to demonstrate withdrawal is necessary and/or equitable, the 

requested withdrawal should be denied.  Debtors may achieve meaningful cost savings through 

business tactics other than withdrawing from the 1974 Plan and thus, eliminating the infliction of 

significant economic harm to the other Plan contributors as well as the risk of the failure of the 

1974 Plan. 

 WHEREFORE, for the reasons set forth herein, Drummond respectfully requests that 

this Court (1) deny Debtors’ Motion and (2) grant such other and further relief as the Court 

deems appropriate. 

 

 

  

                                                 
10

 See supra at n. 6.   
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Dated: April 11, 2013 

     Respectfully submitted, 

 

     /s/ Bryan LeMoine    

     Bryan LeMoine #49784 

McMahon Berger, PC 

2730 N. Ballas Road, Suite 200 

St. Louis, MO  63131 

(314) 567-7350 

(314) 567-5968 (facsimile) 

lemoine@mcmahonberger.com 

 

 

/s/ Gregory J. Ossi    

Gregory J. Ossi (pro hac vice application pending) 

Venable LLP 

8010 Towers Crescent Drive 

Suite 300 

Tysons Corner, VA  22182 

Telephone:  (703) 760-1600 

Facsimile:  (703) 821-8949 

gjossi@venable.com 

     

Counsel to Drummond Company, Inc. 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that the foregoing was filed with the Clerk of Court this 11
th

 day of April, 

2013, and was served electronically by operation of the Court’s CM/ECF system upon the parties 

receiving electronic service.  

 

  

     /s/ Bryan D. LeMoine   
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