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PROCEEDI NGS
(Audi 0 begi ns m d-sentence)

THE CLERK: -- Kathy A Surratt-States presiding.

THE COURT: Good norning. Please be seated. All
right. This is our continued hearing in Patriot Coal on the
1113 and 1114 notion. Let me first start with appearances in
t he courtroom

MR KAM NETZKY: Good norning, Your Honor. Benjamn
Kam net zky of Davis Polk & Wardwel| for the debtors here with
ny col |l eague, Elliot Mskow tz, Marshall Huebner, Jonathan
Martin, Mchael Russano and others in addition to our |ocal
counsel, Lloyd Pal ans, of Bryan Cave.

THE COURT: Good norni ng.

MR. WLLARD: Good norning, Your Honor. May it please
the Court. Geg WIlard on behalf of the official unsecured
creditors' conmmttee together with my co-counsel, Tom Mayer and
St ephen Bl ank from Kraner Levin who are in the courtroom

THE COURT: Al right. Good norning.

MR PERILLO Good norning, Your Honor. Fred Perillo
for the United M ne Wrkers of Anerica and ny coll eague, Sara
Ceenen, is with me at counsel table. General counsel of the
United Mne Wirkers, Grant Crandall, is with us in the
courtroom W may be joined later today by M. Ho and M.
Traynor.

THE COURT: Al right. Thank you.
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MR GOODCHI LD:  Good norning, Your Honor. John
Goodchi | d here on behal f of the UMM Health & Retirenent Funds.

THE COURT: Good nor ni ng.

MS5. LONG Good norning. Leonora Long on behal f of
the United States trustee.

THE COURT: Good nor ni ng.

MR GARTNER: Good norning, Your Honor. Matthew
Gardner for Ctibank, the first out DIP agents as well as co-
counsel Andrea Saavedr a.

THE COURT: Good norni ng.

MR SCHERCK: Good norning, Your Honor. Randy
Scherck, Latham & Gage, on behalf of Bank of America as agent
for the second out DIP lender. And with me is Ana Al fonso and
on the phone is Margot Schonholtz fromWIIlkie Farr &
Gal | agher.

THE COURT: Ckay. Good norning.

MS. EHLERS: Good norning, Your Honor. Susan Ehlers,
Arnstrong Teasdal e, co-counsel for Peabody Energy Corporation.

THE COURT: Good norni ng.

MR. MARSI CO  Good norning, Judge. Leonard Marsico,
McGui reWwbods, for Chio Valley Coal and Chio Vall ey
Transl oadi ng.

THE COURT: Good norni ng.

MR. MARSI CO  Thank you.

MR. STRASSER: Good norning, Your Honor. Alan

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'COAL LSBoraTI ON, et al .

Strasser for the notehol ders.

THE COURT: Good nor ni ng.

MR LEVINE: Good norning, Your Honor. Jon Levine of
Andrews Kurth on behalf of WIlmngton Trust, indenture trustee.

THE COURT: Good nor ni ng.

MR SCHNABEL: Good norning, Your Honor. FEric Lopez
Schnabel of Dorsey & Wiitney on behalf of U S. Bank as trustee.

THE COURT: Good norning. Al right. And then on the
tel ephone, | have Ms. McGeal on behalf of the debtors?

MS. MCGREAL: Yes. (Good norning, Your Honor.

THE COURT: Good norning. Gegory Plotko on behal f of
the creditors' commttee.

MR. PLOTKO Yes, that's correct. Good norning.

THE COURT: Good norning. Margot Schonholtz on behal f
of Bank of Ameri ca.

MS. SCHONHOLTZ: Good norni ng, Your Honor.

THE COURT: Good norning. Theresa Anderson on behal f
of the Pension Benefit Quaranty Corp.

MS. ANDERSON:. Good norning, Your Honor.

THE COURT: Good norning. And Kristi Davidson on
behal f of Caterpillar.

MS. DAVIDSON. Yes. Good nmorning. Al right. M.
Kam net zky, M. Mskowitz -

MR. MOSKOW TZ: Your Honor, | will soon yield the

floor to M. Kami netzky for M. Hatfield s testinony but just
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one prelimnary matter. | ampleased to report that we have
reached an agreenment with the funds to streaniine the
proceedings with respect to M. Stover. And we can, with the
Court's permssion allow himto go home and he will not have to
testify live.

THE COURT: Al right.

MR MOSKOWTZ: Let ne recite what the agreenent is
anmong the parties. In lieu of M. Stover testifying in court,
we will admt his declaration as his direct testinony. In
addition to his initial declaration, we're also going to allow
a supplenental declaration which will have a grand total of one
par agr aph of additional information. That will also conme in as
a supplenent to his direct testimony. W wll also be putting
into the record designations fromM. Stover's deposition along
Wi th counterdesignations. 1In addition to those materials, the
exhibits to M. Stover's declaration and the exhibits to M.
Stover's deposition are already part of the big binders of
joint exhibits that are before the Court. And the parties, the
debtors and the UMM, have agreed that all of those exhibits
are part of a stipulated record before the Court for this
proceedi ng except for those exhibits to which the parties
are -- the few exhibits t which the parties are still objecting
and will press those objections. But other than that, it's
part of the stipulated record and those exhibits are part of

it.
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And with that, unless anyone has anything further, we
ask the Court's permssion to release M. Stover into the
custody of his famly.

THE COURT: M. Perillo?

MR PERILLO Al true and correct.

THE COURT: Al right. Thank you. Al right. Then
M. Stover may be released. W appreciate M. Stover's
appearance here and a willingness to nake hinself available for
l'ive testinony.

Al right. Than, M. Kam netzky, you may call the
next w tness, please.

MR KAM NETZKY: Good norning, Your Honor. Again, Ben
Kam net zky of Davis Polk for the debtors. W' re happy to call
as our next and final witness M. Bennett Hatfield, CEO of the
debtors, Patriot. For the record, M. Hatfield submtted a
declaration in this case which is Exhibit 159 of the joint
exhi bits, ECF nunber 3222.

And with that, | ask M. Bennett to take the oath.

THE COURT: Al right. M. Bennett, if you' d be sworn
in, please.

THE CLERK: Pl ease raise your right hand, sir.

(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,

sir. There is a step domn. Also, if | may rem nd the wtness

and the attorneys if you would pl ease speak into the
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m crophone. Thank you.

DI RECT EXAM NATI ON

BY MR KAM NETZKY:

Q Good norning, M. Hatfield. How are you today?
A Fi ne, thank you.

Q Ckay.

A Fi ne, thank you.

Q M. Hatfield, could you pl ease --

MR KAM NETZKY: Ch, Your Honor, M. Hatfield is our
second w tness according to the stipulation and order of the
Court that we wll be presenting a direct examnation of. He
is one of the two witnesses that we designated for that.

Q M. Hatfield, could you pl ease describe your experience in
the coal industry?

A Yes. |'ve been in the business, the coal industry, over
thirty years. | graduated fromVirginia Tech with a degree in
m ning engineering in 1979 and worked the next twenty-one years
in various positions for Massey Energy Conpany rising to the

| evel of executive vice president and chief operating officer
in 2001.

In later 2001, | resigned from Massey and accepted a
position with El Paso Corporation essentially hel ping them sell
their coastal coal assets over the next fourteen nonths.

There, | was executive vice president and chief commerci al

of ficer.
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| left -- after a successful sale of that conpany, |
accepted a position with Arch Coal as president of their
eastern operations, essentially responsible for all their
m ni ng conpl exes east of the Mssissippi. That was in 2003.

| remained in that position with Arch Coal for tw years
before accepting a position with International Coal Goup as
president and chief executive officer in 2005.

For the next six years, | led the International Coa
G oup, a publicly traded coal conpany, a little smaller than
Patriot, about twenty mllion annual tons, and grew that
conpany substantially until it was sold quite successfully to
one of our conpetitors in 2011, in June of 2011

| then tried retirenent for sixty days, didn't like it at
all and wanted to get back into the coal business and accepted
a position with one of ny conpetitors, Patriot Coa
Corporation. So | joined Patriot Coal in Septenber of 2011 as
chi ef operating officer.
Q And coul d you just describe very briefly what your duties
and responsibilities were at Patriot Coal when you first joined
as chief operating officer?
A I was responsible for the mning operations thensel ves.
My expectation and goal, frankly, was to work with the coa
mnes. That's what | enjoy. That's the fun part of this job,
to be quite honest. And so | was responsible for trying to

i nprove their operating performance at the fourteen m ning
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conpl exes they were operating at that tinme across Wst Virginia
and Kent ucky.

Q And did there cone a tinme when you switched jobs in
Patriot Coal ?

A Yes. In My, | believe, of 2012, | was asked to step up
to include the president's role. | becanme president and chi ef
operating officer upon departure of the previous CEQ Richard
Wi ti ng.

Q M. Hatfield, where were you born?

A I was born and raised in southern Wst Virginia in the
coal fields, Mngo County, West Virginia.

Q And where do you currently reside?

A I live in West Virginia, in Charleston, Wst Virginia,
specifically.

Q You expl ai ned how you' ve worked for thirty years in the
coal industry. Do you have any famly nenbers who worked in
the coal industry?

A Yes. |'ma third generation coal mner. M grandfather
was a coal mner, ny father was a coal mmner, in fact, a
retired menber of the UMM, and ne. Menbers of ny famly still
work in the business.

Q Let's tal k about Patriot's operations for a few m nutes.
Where does Patriot conduct its m nes?

A Most of our operations are |located in West Virginia. W

do have two active mning conplexes in western Kentucky, mning
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in the Illinois Basin Reserves.

Q Yesterday we heard a | ot about the different types of
coals. And, CGod forbid, I'"'mnot going to revisit that. But
just in laymen's terns, what type of coal does Patriot mne and
process?

A Most of the coal that we mine is thermal coal. There are
generally two categories, thermal coal and netallurgical coal.
The thermal coal is generally mned and sold to electrica
generating conpanies. It's used for the purpose of generating
el ectrical power. And the other category of coal that we m ne
and sell is nmetallurgical coal. And netallurgical coal is, in
short, used in steel nmaking. And that represents, essentially,
the gross sector of our business, the nore profitable sector of
our business and, | think, an avenue with which we hope to grow
the conmpany in the future.

Q And in general laymen's terms, what nethods do -- or

di fferent nethods does Patriot use to mine coal ?

A W use several different mning methods. W mine both

wi th surface mning techniques and underground m ni ng

techni ques. W have large surface mnes that use draglines to
essentially renove the overburden fromthe top of the
mountains, if you will, and extract the coal directly from
usi ng surface techniques. W also use snaller scale surface

m ning operations that deploy inloaders and rock trucks to

renove the coal
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But nost of our mne is conducted w th underground
operations, deep mnes, if you wll. W have both |arge scale
| ongwal | operations. There are two of those, our Federal and
Pant her conplex. But then nost of our underground operations
are continuous mner operations that deploy roomand-pillar
mning techniques. It's a smaller scale formof m ning,
significantly nore flexible to somewhat higher cost.

Q How many i ndividuals are enpl oyed by Patriot?

A Approxi mately 4,000 direct enpl oyees.

Q And when you say direct enployees, what do you nmean by
that as opposed to indirect enployees? Wat do you --

A Vel |, distinguishing enployees fromcontractors. There
are an additional 200 or so people that also go to work on our
property every day that fill contractor positions. So the
total nunber of people going to work every day is on the order
of 4200 peopl e.

Q Ckay. But those 4,000 enpl oyees, how many individual s
actually go to work every day to mne and process coal ?

A Approxi mately 3,800 of them CQur overhead group, the
corporate and regional offices nunber |ess than 200. So about
3,800 of those people go to the m ning conpl exes every day and
i nvol ve thenselves in directly mning and processing and

shi ppi ng the coal

Q Now what percentage of Patriot's enployees are represented

by the UMM?
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A Approximately forty percent of our total workforce. |
think there are roughly 1600 union enpl oyees at Patri ot.

Q And the enpl oyees that are represented by the UMM, are
those m ners or other enpl oyees?

A ["'msorry. | didn't understand the question.

Q Wl |, you nentioned that there's kind of the people that
go to mnes every day and then there's the 200 others. What
ki nd of enpl oyees are represented by the UMMA?

A They' re the coal mners. They -- the people that are
actually directly mning and processing the coal.

Q Are there any other unions in Patriot other than the UMM?
A No.

Q All right. Have Patriot entities entered into collective
bar gai ni ng agreenents with the UWA?

A Yes, we have.

Q And is there one contract or are there various contracts?
A There's one large contract group, if you will, the
Nat i onal Bitum nous Coal Wage Agreenent. That's the -- what's
often referred to as the national agreement. And nost of the
uni on enpl oyees generally fall under that agreenent. But we
have a couple of other categories as well. The Highland
operation, as an exanple, at one of our large mnes in west
Kent ucky, there, the econom cs were somewhat nore chal | engi ng
as in the last national agreement was being negotiated in 2011.

And so, the Highland agreenent has a sonmewhat different wage
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structure, sonmewhat |ower cost and so it's a different category
than the national agreenment, if you will.

And then there's a third category that we generally refer
to as the Gateway agreenments. And the Gateway agreenents with
the UMM have significant differences fromthe nationa
agreenent, significant reductions in cost. And, nost
I nportantly, they do not require participation in the trust
funds, the Pension Fund paynents, and instead, provide the
enpl oyees with a 401K type of pension structure.

Q So in your mnd, there's three categories. There's the
national contract, the H ghland contract and the Gateway
contract.

A Yes. In general terns, | think that's a good description
of our range of agreenents with the UM

Q Now can you explain briefly Patriot's origins to the
Court?

A Yes. Patriot Coal Corporation itself was created in 2007.
This was obviously prior to nmy joining the conpany by nany
years. | had no involvenment with Peabody or Patriot during
that period of time. But Patriot was created as a spinoff from
what i s today Peabody Energy in about October of 2007. And in
that transaction by design, Peabody essentially segregated
their eastern operations and, nore specifically, their union
coal mning operations fromthe rest of the conpany and that

becane the core of Patriot Coal.
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Approxi mately eight nonths after it was created as a
spinoff, Patriot then purchased a conpany called Magnum Coal .
And Magnum was essentially a derivative, if you will, froman
Arch Coal transaction where Arch Coal had deployed a simlar
met hodol ogy in separating their eastern union operations from
their larger enterprise. And so Arch had sold many of its
uni on operations to Magnum whi ch was owned by a conpany call ed
ArcLight at that tinme. So Magnum and Patriot were, for a short
period of tine, conpetitors. But Patriot bought Magnum and
bet ween those two transactions, essentially, that represents
nmost of what is today Patriot Coal Corporation.

Q Now can you describe for the Court the liabilities that
Patriot inherited as a result of the spinoff from Peabody and

t he Magnum transaction that you just described?

A Yes. | think Patriot is sonmewhat uniquely challenged with
respect to its bal ance sheet and, specifically, enployee
liabilities because in both transactions, both the Magnum
transaction through the purchases from Arch and the Patri ot
spinoff, in both cases, the prinmary core operati ons were union
operations that were fairly mature. A large nunber of retirees
and obligations associated with those retirees cane with those
subsidiary purchases. So Patriot has an -- | would say, an

i nordi nate portion of enployee liabilities, if you will, |egacy
liabilities, conpared to nost of the conpanies that we conpete

Wi t h.
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Q What about contracts or, nore specifically, under market
contracts? Did Patriot also inherit under market contracts in
connection with the Peabody spinoff in the Magnum transaction
and - -

A Yes. And certainly, that's been a point of nuch
frustration recently as we've tried to turn the conpany around.
But in both transactions, the Arch sale of its operations and

t he Peabody spinoff, the parents, if you wll, |oaded up the
spi noff conpany with the underwater or under market coal supply
agreenents substantially -- a price substantially bel ow | ower
market |evels. And that certainly created challenges for
Patriot as a fledgling company, if you will, because of the
revenue | oss as they essentially had the obligation to continue
servicing those contracts at substantial financia

di sadvant age.

Q Ckay. So when we tal k about legacy liabilities, you' re
tal king about the retiree liability that you described and the
under nmarket contract that you described, is that correct?

A Yes. That's the bulk of it. There are also sone
environmental obligations that were transferred to the new
conpani es particularly to Patriot from Peabody that had nothing
to do with the active operations. And that added to the
burden, quite honestly. But the biggest categories of burden I
woul d characterize as -- or, if you will, financial challenges

were the enployee liabilities and the under market coal supply
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agr eement s.

Q Now you described Patriot's origins -- and that is,
basically, started as a spinoff from Peabody. Could you
describe Patriot's or your current relationship wth Peabody?
A Yes. W actually have no relationship with them They're
a conpetitor. W do sell some coal to Peabody through these
coal supply agreenents that | referenced. W have the
advantage in the Chapter 11 reorgani zation process of being
able to either reject or renegotiate those contracts. So we
were successful in requiring Peabody to raise the process
significantly, raise themto market level. So we continue to
service sone coal supply obligations to Peabody as a customner
but we have no active relationship as such. They're truly a
conpetitor. They try to take coal sales away from us and

enpl oyees away fromus just as we would try to do with them

So we're truly conpetitors in every sense of the word

Q And how about in connection with this Chapter 11 case?
What is your interaction and relationship with Peabody?

A W have no interaction with them frankly, as a business
rel ati onship. |Indeed, | would say our relationship is sonewhat
strained recently because we filed suit against them and
because we believe they're attenpting to avoid obligations that
they had agreed to assunme at the point of spinoff. And indeed,
we filed a legal challenge with this court in that regard.

Q Now | take it fromyour previous answers that Patri ot
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provide health care to retirees, is that correct?
A Yes.
Q As well as certain dependents of those retirees.
A Yes.

MR KAM NETZKY: Now, Your Honor, we've been trying to
think of ways to streamine the proceedings.
Q So, M. Hatfield, in connection wth your testinony today,
did you prepare a few slides sumrarizing sone of the testinony
in your declaration that'll assist the Court in understanding
your testinony?
A Yes, | did.
Q Ckay. Let ne hand that to you and the Court.

MR, KAM NETZKY: W provided this to M. Perillo and
Ms. Ceenen | ast night.

THE COURT: Al right.
Q Do you recognize -- if you could just |ook quickly, do you
recogni ze these slides?
A Yes, | do.
Q And these are the slides that you prepared in connection
Wi th your testinony today?
A Yes.
Q Ckay. Let's just take a look at slide 1. And if you
could just briefly -- there's a |lot of nunbers on here and by
no means do | mean for you to go through each one. But if you

coul d just summarize what's depicted on slide 1.
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A Yes. Slide 1 has the headi ng obviously that Patri ot
provi des health care for thousands of enployees, retirees and
dependents. And this is, essentially, a recap of the various
groups to which Patriot does provide health care coverage. In
total, the group nunbers al nost 33,000 dependents. It's
conprised of a large nunber of Patriot related dependents, if
you will, including both represented dependents, our active
wor kf orce, those that have retired under the Nationa
Bi t um nous Coal Wage Agreenent, the Coal Act group, those
obvi ously our responsibility through federal law. And it's ny
understanding that that can't be altered through this process
so we retain and anticipate continuing to service that
obl i gati on.

And then we have a group in addition to the 15,250
dependents of the represented Patriot enployees. There are
8, 200 nonrepresent ed dependents of Patriot enployees.

Additional to those two categories of Patriot, we also
have what we call the Peabody-Assuned group. And this includes
represented and nonrepresented enployees. |If you'll notice,
the first line in the represented Peabody-Assunmed group is
3,100 dependents that were discussed and referenced in earlier
testinmony in this case, the Peabody-Assunmed di scussion. That's
the focus of our current dispute with Peabody with respect to
their assuned liabilities.

Q So that 3100 -- | don't nmean to interrupt you. But that
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3100 is the 3100 that we tal ked a | ot about on Monday wth
respect to the declaratory judgnment action?

A Yes.

Q Okay. So that's a conponent of the Peabody- Assuned group
But there are also Coal Act -- there's a Coal Act category and
a nonrepresented category. |In total, Peabody-Assuned nunbers
9,200. And those are, essential, benefits that we adm nister
but Peabody pays for.

Q Earlier in your testinony, you nmentioned that as a result
of the spinoff from Peabody and the Magnum transaction -- |
think you used the word Patriot was saddled with an inordinate
amount of retiree expenses. |If you could flip to the next page
of your slides, could you describe for the Court what this
slide is neant to illustrate?

A Yes. Slide 2 provides a breakout, if you will, of the
retirees and dependents for which Patriot is responsible in.
And as you can see in the blue color, the people who have
actually retired fromPatriot since its creation represent only
twel ve percent of the retirees and dependents for which this
conpany is today responsible. The |argest segnent woul d be the
fornmer Peabody Energy enpl oyees highlighted in the green color,
forty-nine percent. And the dependents and retirees fromthe
Magnum conpani es represent thirty-nine percent in the red
color. So the Patriot, in truth, those that actually retired

under the Patriot flag, represent only twelve percent with the
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ot her eighty-eight percent really as having retired under the
ownership of Arch and Peabody.

Q So just so I'mnot confused, so is it your testinony that
ei ghty-ei ght percent of Patriot retirees never retired from
Patriot?

A That is correct.

Q Let's turn for a fewmnutes to the coal narkets. How
woul d you describe the present state of coal market?

A The markets are very difficult right now | think, quite
honestly, probably the worst coal nmarket |'ve seen in ny thirty
years in this business.

Q Now do you understandi ng the causes for this challenging
or worse coal market you' ve seen in your thirty years?

A Yes, | do.

Q And can you describe to the Court what you believe those
to be?

A Yes. | believe M. Schwartz did a very good job of
providing the detailed picture. But in laynmen's terns, what
we're seeing in 200 -- particularly beginning in early 2012 is
a dramatic downturn in demand for coal. It was nost prom nent
in the thernmal markets initially. As we entered 2012, this
conmpany was expecting to produce and sell sone thirty-two
mllion tons of coal. W saw an upward direction in the nmarket
based on a successful 2011. But in early 2012, it becane

apparent that very negative forces were comng to bear on coa
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pricing and coal demand. First and forenost, the natural gas
prices were -- had dropped dramatically to where natural gas
was taking a substantial portion of coal's electrica
generating market, the key market for our thermal production.
That's, in large part, because of the inproved technol ogy of
fracking that's allowed the natural gas conpanies to
dramatically increase production at relatively low cost. So
natural gas was taking a |l ot of market away fromcoal in the
el ectrical generating sector because of very | ow cost.

Additionally, we have the exacerbating factor of a very
mld winter. The winter from2011 to 2012 was remarkably mld
and so custoners who are normally buying a | ot of tonnage
dramatically built dramatic inventories and, frankly, needed to
postpone a |lot of their contractual sales and spot sales. So
we had a sharp drop in purchases just because of weat her-
rel ated conditions.

Adding to that, of course, was, | think, on a thernal
mar ket one of the nost adversarial situations we've seen with
respect to federal regulations. In the current admnistration
we' ve seen a series of EPA mandates that are requiring coal -
fired power plants to nmeet em ssion standards that, in many
cases, they sinply can't satisfy. So it's forcing closure
prematurely of a nunber of coal-fired generating plants that's
essentially taking market away fromthe coal business,

particularly the eastern coal business and, indeed, has
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essentially formed a bl ockade on constructing any few coal -
fired electrical generation

So wth old plants getting shuttered and forced to cl ose,
w th new plants essentially being prohibited because they can't
get permts to satisfy the new em ssion requirenents, the
thermal coal market began shrinking pretty dramatically and
custoners began noving nore and nore toward natural gases as
the fuel of choice on new coal-fired -- or new electrica
generati on.

So, in short, on the thernmal side, our marketplace
shrinking dramatically. On the netallurgical side, we've kind
of got a doubl e whamy because of the econonmic downturn, the
gl obal recession, that brought about a sharp drop in stee
pricing and steel demand which is the key driver for our
nmetal lurgical coal pricing. W had a nunber of customers who
all but shuttered their doors, frankly, for a long period of
tine in early 2012 because there's sinply no demand for steel.
And the purchases that were being made were at prices that
essentially pushed many U. S. producers out of the narketplace.

So both key segnents of our business saw sharp drop in
demand and sharp drop in pricing that's virtually
unpr ecedent ed.

Q If you turn to the next exhibit, did you prepare this
exhibit to try to help the Court understand the plunmeting

price of met coal that you just described?
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A Yes. This -- slide nunber 3 illustrates the price change
on netallurgical coal. And the netric that's plotted here is
essentially what we refer to as the Australian benchmark price.
It's generally recognized as the world reference point, if you
wll, on nmetallurgical coal pricing and a key reflector of
demand.

But you can see, we had a great 2011 period with the
Australian benchmark price, around 330 dollars. Then you see
t he substantial drop over the course of 2011 and then even a
nore precipitous drop in early 2012 as that benchmark price
dropped from 330 down to 210 dollars per ton in the second
quarter of 2012. And that obviously brought -- cane about as a
heavy drag on Patriot revenues because nost netallurgical coal
is sold in commtnents of twelve nonths or |ess, much of it
quarterly. So these prices conme to bear on our revenues al nost
i mmedi ately. None of it sold under |ong-termcontract.

So going forward, we thought for a brief period in 2012
there was going to be a recovery. But, indeed, fromthird
quarter 2012 forward, the price only continued to drop. And
this represents a key driver in our business that the netric
price, the key price, has dropped by half over the period of
time shown in this chart.

Q So what effect -- then let's just take it down to kind of
the Patriot level. What effect has all of this, the dramatic

drop in met coal, the dramatic drop in thermal coal -- what
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effect has that had on Patriot?

A W had no choice but to downsize our business dramatically
because we had a nunber of mnes running that were sinply going
to be creating negative margi ns and be consum ng cash rather
than generating it because the prices being offered were
significantly below the cost of coal production.

Q Now t here's been testinony -- and the record is filled
wth references to, | guess, two different business plans.
There's the bank plan and the five-year plan, the five-year

busi ness plan. Do you understand what |'mreferring to when we
tal k about those two?

A Yes. The bank plan is essentially the five-year plan that
we devel oped as we were preparing for -- to secure approval for
the DIP | enders to get the financing necessary to reorganize
the conmpany. So it was dated around June of 2012. And then we
did an update in October of 2012 and it's called the Cctober

pl an.

Q So you have the bank plan and the Cctober plan. If you
can just -- we may cone to this nmore. Just one question with
respect to that. How has coal markets perforned since those
two pl ans?

A Prices have continued to drop in, frankly, kind of
alarmng fashion particularly on the netallurgical side to the
poi nt where we even had to cl ose one of our |argest nost

successful metal lurgical operations, the Rocklick conplex in
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Boone County, West Virginia. Rocklick -- we had to close it
from approxi mately Novenber 16th through about February 5th,
nearly three nonths because we sinply couldn't get -- could
find no demand for that product. So particularly on the
metal |l urgical side, the nmarket has deteriorated further since
bot h of the bank plans were devel oped.

On the thermal side, we've generally seen a simlar
decline, not quite as precipitous as the netallurgical decline
but, simlarly, thermal prices remain very weak.

Q Al right. Just so the record here is absolutely crysta
clear, so in both the bank plan and in the Cctober plan, there
were certain price assunptions baked in, is that correct?

A That's correct.

Q And prices that Patriot is enjoying -- or maybe "enjoy" is
the wong word -- today are higher or |ower than those
assunptions in the two plans?

A Lower .

Q Now let's turn to financial performance. Could you
briefly describe Patriot's financial performance in 20127

A Yes. That's recapped, if you will, on slide 4.

Q And if you could -- it's before the Court but if you could
just touch on sone highlights that are depicted in slide 4.

A Yes. The recap essentially illustrates what happened in
2012 in conparison to our 2011 performance which was much

stronger, obviously. 2012 revenues fell to 1.9 billion, down
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from2.4 billion in 2011. W had a net loss in 2012 of 731
mllion dollars. It's substantially worse than the loss in
2011 of about 139. EBITDA fell to about 97 mllion dollars
from177 mllion in 2011. Free cash flow -- we actually
consuned al nost 191 mllion dollars in 2012 conpared to a
positive 31.8 mllion dollars cash flowin 2011. So that's --

2012 was a very, very difficult year

Q And | know we're -- it's now May 1st, but how are we doing
in 2013?
A Well, the last two recap points on this page essentially

show you where we are in 2013 as things have actually continued
to deteriorate. For the nonth of January, we had a net |oss of
42.2 mllion dollars. And the worse was slightly deeper in
February of 2013 with a net loss of 47 mllion dollars.

Q But, M. Hatfield, I've heard testinony this week that
Patriot has actually outperformed the business plan in terms of
liquidity, isn't that correct?

A Vell, it's actually true with respect to liquidity but not
real |y because of operating performance. W were successful in
securing several one-time benefits. Particularly, we were able
to negotiate sonme relief on environnmental spending. W had an
obligation to purchase a very expensive water treatnment
facility and construct it. W negotiated a delay in that
obligation with the federal court and the Sierra dub. And

that substantially inproved our liquidity position conpared to
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where we were in the five-year plan. And we were al so
successful in getting some relief on sone workers' conpensation
obligations where we were able to essentially remain self-

I nsured as opposed to having to post a bunch of collateral in

t hat regard.

Q So is it fair to say that -- well, why don't you -- |

don't want to put words in your nouth, but does the liquidity

| nprovenent over a plan -- does that have anything to do with
the m ning and processing of coal ?

A No. |It's nore accurately, | think, a reflection of one-
tine events that certainly have hel ped us avoid what woul d have
been a substantially worse position if we were relying entirely
on operating performance.

Q And again, today, are you able to secure the prices that
were baked into -- the prices for coal that were baked into
your COctober business plan?

A General |y speaking, no. The prices are significantly

| ower now.

Q Now what were the factors, briefly, that caused the
conpany to file for bankruptcy |ast year?

A In short, we were running out of cash. W ran out of cash
during the second quarter of 2012. W attenpted to secure a --
sonme relief through our -- through a refinancing effort. W
were unable to close the deal essentially because the banks

were noticing quite accurately what was going on in the coa
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busi ness of dramatic downturn in prices and many of our m nes
operating at a loss. And the accumnul ation of those events
essentially resulted in us burning through our cash reserves
and having no choice but to file for protection on July 9th,
2012.

Q So Patriot filed for bankruptcy last year. And | take it
then you engaged in an effort to reduce costs, is that fair?
A Actually, we began the effort early on in 2012 but,

I ndeed, we've continued the cost reduction effort throughout
that tinme.

Q And let's try to break down the savings or the cuts that
Patriot has made into two buckets. Let's call bucket 1

nonl abor cuts and bucket 2 nonunion |abor cuts. So nonl abor
cuts on one hand and then enpl oyee cuts or |abor cuts not
including the UMM. Could you flip to page 5 and tell the
Court what page 5 attenpts to sumarize?

A Yes. In the first of the buckets as you described it,
we've identified and i nplenented a nunber of nonl abor cuts.
And they're enunerated on slide 5. The first, obviously, | had
referenced earlier in ny testinony, we reduced our thermal and
nmetal | urgi cal coal production by closing or idling mnes that
were projected to have negative margins. W began that,

i ndeed, in first quarter of 2012 and continued throughout the
course of 2012 as prices continued to drop. W did a full

operating review, mne by nmne, to see which mnes had the
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potential to continue generating positive margins at the | ower
pricing. And we sinply had to idle operations that did not
have the ability to survive, frankly, in a shrinking market.

The second category was a substantial reduction in capital
spendi ng. W decreased planned capital spending by 620 mllion
dol lars for the period of 2013 through 2016. This is a
conmbi nati on of postponing growh plans and also, quite
honestly, reusing equipnent and infrastructure fromidled
operations. As we closed a mne, we used the resources from
that mne to try to reduce our cash burn.

The third category was replacing high cost contract m ne
operators with Patriot personnel. W believed, | think,
accurately that we could run nore efficiently with direct
managenent of those operations. So we believe we' ve saved nine
and a half mllion dollars in 2012 and projected savings of
eighty mllion dollars over the 2013 to 2016 period through
repl acenent of those high cost contract mne operators.

The fourth itemis rejection or renegotiation of
unprofitable contracts. | referenced this earlier. A couple
of those key contracts were coal supply agreenments where we
were selling coal to fulfill obligations that were passed to us
fromour parents, if you will, Peabody and Arch. And we were
successful in rejecting and renegotiating those contracts as
wel | as some burdensonme equi prent | eases and coal |eases. W

bel i eve that saved thirty-two mllion dollars in 2012 and
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projected to save 209 mllion dollars between 2013 and ' 16.

We then tried to sell surplus assets but the coal market
Isinadfficult situation right now So many mnes are
closed. So many people are trying to sell used equipnent and
used assets that there's very little demand. W were
successful in selling approximately 3.1 mllion dollars in
surplus assets in February of 2013. W expect to continue that
effort to try to raise cash for the business and projecting to
gain forty mllion dollars through this effort 2013 to 2016.

W reduced overhead expenses, so with projected savings of
a mllion dollars per year over the 2013 to 2016 period. And
we al so reduced through the reorgani zati on process, obviously,
reduced our obligations associated with unsecured pre-petition
debt which we believe saved the business 542 mllion dollars
bet ween 2013 and 2016.

Q Now let's turn to the second bucket that we've described
bef ore, the nonunion |abor cuts. And before we do so, are al

t hose nonunion | abor cuts that are described in your
declaration and that 1'mgoing to ask you about, are all those
baked into the five-year plan?

A No. W continued to nmake adj ustments on nonuni on benefits
and conpensation after conpletion of the business plan so sone
of themare not.

Q Ckay. If you could turn to slide 6 and if you could tel

the Court what slide 6 attenpts to sunmari ze.
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A Slide 6 highlights or recaps the cuts to the nonunion

| abor costs. And the first two categories are obviously
elimnation of jobs. W reduced the nanagenent head count by
about seventy-ei ght jobs and the nonunion m ner head count by
approxi mately 640 jobs through review of staffing and
downsi zi ng.

We made nodifications to the nonunion nedical benefits and
projected savings fromthat effort of -- or approxi mately
thirty-two mllion dollars from2013 to 2016.

W elimnated the 2014 wage increase. Coviously, 2012,
2013 had al ready been elimnated. These people haven't seen a
wage i ncrease since 2010 or so. Projected savings fromthe
2014 wage increase elimnation, approximately fifteen mllion
dol I ars between 2014 and 2016.

W el imnated nonunion retiree nmedical benefits, projected
savings of approxinmately fifteen mllion over the sanme period.
W' ve reduced nonunion long-termdisability benefits,

essentially substantially shrank the period of tine during
whi ch peopl e enjoyed disability support anmong the supervisory
staff.

The reduction in nonunion conpensation is essentially a
review of the wage structure at all or nonuni on operations.

W' ve essentially marked it to regional market and that
resulted in wage reductions for approximately half of our

nonuni on workforce. And that's got a projected savings of
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twenty mllion dollars between 2013 and 2016.

And we al so elimnated earned incentive conpensation that
met -- particularly occurred at the end of 2012, both m ne
| evel plans and executive and corporate prograns. W
el imnated the suppl enental 401K bal ances and various ot her
benefits such as the bank vacation programthat was inherited
by Peabody subsidiaries and a nunber of other prograns.
Q Wll, let me just ask you. |I'mlooking now at the third,
fourth and fifth box, the nodification to nonuni on nedical
benefits which you say saved thirty-two mllion between 2013
and ' 16; the elimnation of 2014 wage increases, fifteen
mllion of savings; and the elimnation of nonunion retiree

nmedi cal benefits, another fifteen mllion. So that's thirty-

two, fifteen and fifteen, | think adds up to sixty-two, is that
right?
A Yes.

Q Aren't you planning on just giving that right back to
managenent as we've heard in the formof a managenent bonus or

i ncentive progranf

A Vel l, absolutely not. No.

Q W' ve heard testinmony about that, though. 1Is it your
testinmony that you're not just giving sixty-two mllion dollars
t o managenent over the course of the five-year business plan?
A No. That's nuts.

Q Coul d you explain why that's nuts in your own words?
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A The sixty-two mllion dollar figure that's being thrown
about, in the first place, it's an overstatenent. That's only
hal f cash. There's -- about half of that is essentially
options, if you will, or equity benefits that are only half
val ue obviously if the reorgani zed instantly gains val ue, but
It's a noncash cost. So there's only about thirty-one mllion
dollars of that that's actually a cash cost.
Q So you're going to put thirty-one mllion dollars into
managenment pockets?
A Vell, not in the managenent pockets. These are actually
m ne supervisors. These are people that are m ne
superi ntendents, general managers, |ongwall coordinators. It
does include corporate office personnel such as departnent
heads, people that run the human resources prograns and manages
the benefits, people that nmanage the payroll that get the coa
m ners paid; departnment heads up to and including the executive
t eam

But there's huge nunber of people at the operating |evel
that we only retain, frankly by paying themthese incentive
prograns. |If we don't pay that sort of incentive programthen
t hese people can go to work for Al pha or Arch or Peabody or any
of the other conpetitors on our borders where they'll step in
to a program where they get a base salary plus incentive
conpensati on because every one of our conpetitors have an

i ncentive conpensation programthat's part and parcel of what a
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sal ari ed enpl oyee earns. So that's what's essentially required
to keep us in business to keep the m nes running.

Q Now t here's been a suggestion or testinony to the fact
that at the negotiating table, the UMM identified an
additional approximately 189 mllion dollars of additional cuts
or savings that Patriot could enjoy if they followed the

uni on's advice. Have you heard that before?

A Yes. |'ve heard that before.

Q And is that fair and accurate?

A Not -- neither fair nor accurate.

Q And why is that?

A It's just wong.

Q And what's the basis of your conclusion that it's just
wrong?

A The nunbers, frankly, don't have any credence. They're
assunptions that aren't based on good facts.

Q Coul d you give ne an exanpl e?

A A good exanpl e woul d be their supposed savi ngs associ at ed
wi th reducing the salary to hourly ratio of our enployees.

They allege that Patriot has too many supervisors at its
operations and by pulling to sone other nunmber, sone | ower
nunber, they believe that creates a savings. That's just
absolutely a msinterpretation of their own study. They shared
with us the nane of the study they referenced and we used their

own nunbers and handed them a piece of paper in 1113/1114
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nmeeting showi ng why they were wong. The average salary to
hourly ratio for West Virginia and Kentucky in their study was
4.35. And we showed themthat Patriot's current average of
salary to hourly enpl oyees, that ratio was 4.38. W gave them
a breakdown illustrating that. |It's essentially the sane
nunber .

And they also don't seemto understand as we try to --

despite our many expl anations, that the difference that causes
sone mnes to have higher ratios of salary to hourly enpl oyees
or lower ratio of salary to hourly enployees is nore related to
m ne size than union versus nonunion. Large mnes wll
consistently have a lower ratio of salaried enployees to hourly
empl oyees. Small mnes will consistently have a higher one.
At our Federal operation, as an exanple, it's a 400 plus manned
coal mne, there you're going to see a ratio that's probably on
the order of -- trying to think -- half of what the ratio is at
our CCl10 mine that has forty-five enpl oyees.

So it's really a driver associated with the size of the
m ne because a small mne with forty-five enployees is still
goi ng to have about seven supervisors whereas a mne that's got
400 enpl oyees or 450 enpl oyees will be able to cover nore
supervisors or nore hourly enployees with a smaller nunber of
supervi sors comensurate with that.

So it's really driven by mne size. But even doing that,

we' ve explained that we're very close to the sane study that
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they're referencing. They also mssed the point that at many
of our nonunion mnes, what they' re calling supervisors are
doi ng the sane work as hourly enpl oyees at union mnes. For
exanpl e, belt exam ners and fire bosses at our Panther nonunion
m ne, those are salaried positions. But they do the sane work
as a fire boss or a belt exam ner at a union mne. And the pay
Is essentially about the sanme. So it's a matter of
categori zation

So despite those explanations, quite frankly, they seemto
keep pointing to that savings. And |I'msurprised by that
because | thought that matter was settled in the 1113/1114
di scussi ons.
Q Changing topics for a nonent, as part of your job as CEO
of Patriot, do you analyze how Patriot's cost conpare to that

of its conpetitors?

A Yes.
Q In the area of post-enploynment cost, how does Patri ot
conpar e?

A Qur post-enpl oynent costs are significantly higher than
our conpetitors whether you measure it by cost per enployee or
percent age of revenue. Regardless of the metric, we're

consi stently higher than nost people we conpete with.

Q Did you prepare slide 7 and 8? Does that sunmmari ze that
poi nt ?

A Yes.
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Q And coul d you just briefly walk the Court through 7 and 8.

A Slide 7 is a bar chart that essentially illustrates the
cost per active enployee for -- associated wth post-enpl oynent
obligations. Patriot is in the green bar on the left. |'m

showi ng a cost of approximately 393,000 dol | ars per active
enpl oyee. And you can see, nost of the people that we conpete
wth, Walters, Peabody, Al pha, Arch, Janes River, have
substantially | ower cost per enployee on post-enpl oynment
benefits.

The only conpetitor that conmes close to the Patriot |eve
of spending is Consol. And they're, frankly, advantaged by
massive size. |It's one of the largest coal conpanies -- the
| argest coal conpany in the entire United States. And they
are -- they have a segregated business where they're --
essentially half of their conpany is a natural gas conpany.
The other half is coal. So they have a substantial revenue
buffer, if you will, operating cash flow buffer over which they
can spread those costs much nore effectively.

They al so have the benefit of running very high
productivity operations because they've essentially retired or
closed virtually all of their continuous mning operations and
they run high productivity Iongwalls which give thema
substanti al operating cost advantage.

Q And Patriot doesn't have any -- |ike a natural gas hedge

such as Consol, is that right?
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A No. W certainly do not.

Q And slide 8, | take it, is basically the same information
but at a different matrix?

A Yeah. | think slide 8 is a better depiction because the
nmetric is somewhat nore rel evant when you look at it as a
percent age of revenue. The cost on post-enpl oynent obligations
for Patriot is seven percent as illustrated in the green bar on
the left conpared to conpetitors that range fromzero to three
per cent.

Q Let's talk a little bit about the 1113/1114. How have you

been invol ved or have you been involved -- let's start with
that -- in the 1113 and 1114 process?

A Yes. |'ve been involved since we started the process.
Q And coul d you descri be what -- again, your personal

i nvol venent in the 1113 and 1114 process?

A Vell, I"'mthe person at Patriot that's primarily
responsible. | was involved in crafting the very first offer
and anal yzing the very first offer. | participated in every

neeting with the United M ne Wrkers of Anerica, hundreds of
hours of meetings, hundreds of phone calls, hundreds of e-
mails. So I'mthe guy responsible for it at Patriot.

Q You' ve nmentioned you were responsible for formulating the
initial proposal back in the fall of |ast year. How about the
subsequent proposals that have been issued by the conpany over

tine? Have you al so been involved in those?
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A Yes. Indeed, | was the final approver in each and every
case.
Q Now you' re the CEO of the conpany. Wy did you find it
I mportant for you to be personally involved in the 1113/1114
process and negotiations? Wy didn't you ask soneone el se then
to do it so you could go ahead and run the conpany?
A Because in ny assessnment, the savings that we have to
secure under 1113/1114 is what determ nes whether we have a
successful outcome here or not. This is survive or not
survive. This is the driver. And if we don't get the savings
that we're targeting then | see no future for this conpany
other than liquidation. So with that, frankly, in the bal ance,
| couldn't see handing that obligation off to anyone el se.

| also felt like I would be nore effective in engaging the
managenent of the United M ne Wirkers of America if | dedicated
ny personal time toit. | felt like Cecil Roberts would cone
tothe table if | cane to the table. So I've been pleased in
that regard that he has. He's participated in every neeting as
well. But | felt like it was necessary for the CEO to be at
the table if we were truly going to have an opportunity to get
a consensual resolution here, a consensual deal
Do you know t he nane M cheal Buckner?
Yes, | do.

And was he a nmenber of the UMM negoti ating teanf

> O > O

No.
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Q And you went to every neeting between Patriot and the
UMM, is that right?

A Yes.

Q And was M. Buckner across the table fromyou in any of

t hose neetings?

A He wasn't involved in any of the neetings actually of
113/1114 until our very last neeting, | believe, on April 25th.
That was the neeting where we also invited Knighthead to
participate as a potential investor in a reorgani zed conpany.
And we had Bl ackstone participate to describe the thirty-five
percent equity stake and how that nunber was arrived at and how
it was -- what value it may represent. M. Buckner did
participate in that nmeeting on the 25th of April.

Q So prior -- just so the record's clear, prior to the 25th,
whi ch was | ast week, was M. Buckner at any of the neetings you
attended with the UMMA?

A No.

Q And you referenced hundreds of phone calls and e-nails.
Was he on the other side of the phone or the other side of the
e-mail in any of those correspondence?

A No. To ny know edge, he wasn't really involved in the
process. The union's representatives throughout these series
of neetings were Art Traynor and Brian Sanson and Ceci |
Roberts.

Q Now you nentioned that there came a time when the conpany
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provided the UWMA with its initial proposal. Do you recal

when that was?

A Yes. That was Novenber 15, 2012.

Q And do you recall when the conpany filed for bankruptcy?
A Yes. We filed for bankruptcy on July 9, 2012.

Q And there seens to be sone criticism Wy did you wait so
long to get the 1113/1114 process rolling if these cuts, as you
testified, are the key to the difference between |iquidation
and survival ?

A Vell, in short, we were trying to get it right with kind
of a, you know, neasure-tw ce-cut-once approach. W had a
situation where the nmarket was changi ng dramatically throughout
the course of the nmonths after filing. W recognized very
early in the third quarter of 2012 that the nunbers that we had
essentially built our plan upon, the pricing, weren't going to
be sustainable, that we could not sell coal at those prices
anynmore. Prices continued to drop in the nonths after we filed
the Chapter 11 petition. So we were actually |ooking for sone
transparency in the market, sone certainty as to what pricing
was |ikely to be supportable over the bal ance of the five-year
plan. W needed to see sone stability both on the thermal side
and the netal lurgical side. So that was probably the biggest
driver, if you will, of the delay between the filing date and
the date of actual submtting the -- actually submtting the

1113/ 1114 proposal .
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| did have several conversations wth Cecil Roberts during
that interim though. He and | had two or three neetings at
| east during that interimwhere | nade it clear to himthat we
were working on a proposal, that nmuch of the problemwe were
chall enged with as the market continued to grow weaker and we
have doubts at this point as to whether the savings that we had
targeted in the initial bank plan were going to nake the
conpany vi able, that we needed to inprove our understandi ng and
certainty in that regard.

So we conpl eted the Cctober bank plan, | believe, late in
the nonth of Cctober 2012 and about two weeks l|ater, submtted
the 1113/ 1114 proposal to the union.

Q Now -- so you've just testified that the origina
proposal, 1113/1114 proposal was m d- Novenber, the second week
of Novenber, Novenber 15th | think is the date. Then you
mentioned that there's been -- or has there been revised
proposal s over tine since that tine?

A Yes. W've continued to revise our proposal generally in

response to concerns that the union raises in each neeting

after we've given thema proposal. So there have now been --
we have now provided themwith a fifth revision that -- on both
1113 and 1114 that, | believe, in each case addressed concerns

that they had raised about the prior proposal.
Q Now i f you could flip to page 9 of the exhibit. And if

you could -- what, obviously, we're trying to do here is a | ot
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in a short anmount of time. But you nmentioned that there was
the original proposal and then revised proposals over tine. |If
you could just walk the Court through the 1113 proposal and how
t hat met anor phosi zed over tinme as depicted in the various
proposal s you provided to the UMM

A Yes. The bar chart illustrates on the left side the

hi ghlights of our original proposal submtted to the union on
Novenber 15, 2012. W then had several neetings with the union
as they responded and rai sed concerns. You can see our second
proposal, submtted on January 17th, 2013, did a nunber of --
provi ded a nunber of inprovenents. First off -- this is on
1114 -- we pushed the 1114 inplenentation date out till June 1,
2013. That's a two-nmonth del ay versus the origina

i npl ementation date of April 1. That was essentially to give
us -- nore tine to work with the union to get the VEBA

est abl i shed.

We boosted the cash contribution to fifteen mllion
dollars to provide nore transitional funding and essentially
more time to nonetize the union's claim W enhanced the
profit-sharing plan and agreed to a specific sharing and
recoveries frompotential Peabody or Arch litigation.

In the third proposal on February 19th, we pushed the
i npl ementation date out further, again responding to the
uni on's concerns about time needed to get the VEBA up and

running, if you will, to take care of the retiree nedica
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obl i gati ons.
Q Let me just cut you off there. Wy is that a concession?
What difference does it nmake if you inplenent in April, June,
July or the follow ng January? Does that have actual costs for
t he company?
A In each case, it's a dedication of cash because every
month that we nove that transition date out, that
I mpl ement ation date, represents between six and seven mllion
dollars of cost to the conpany. So that's another six or seven
mllion dollars that Patriot is spending on retiree nedica
because of the delay of one nonth. So the delay fromApril 1
to July 1 represents about a twenty-one mllion dollar cash
consunption that Patriot is putting into the deal
Q I"msorry. You were in the mddle of the third proposal,
the February 19t h proposal.
A Yes. The third proposal put the inplenentation date at
July 1. We provided nore detail on our claimsettlenment and
noneti zation trying to address the union's concerns about how
much val ue nay be achievable fromtheir claim that, obviously,
being the primary fundi ng conponent of the VEBA. W enhanced
the profit-sharing again and made al so changes with respect to
t he Peabody- Assumed group naking clear as to what the
accountability plan was.

On the fourth proposal of February 27th, we -- there was a

speci fic change there because the union had concerns about the
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1| Peabody- Assunmed group essentially being pushed into the VEBA,
2|| that they thought that was -- that raised a concern. So in the
3|| fourth proposal, what we did with Peabody G oup was essentially
4| acknow edge that it would be naintaining the status quo, that
5|| Patriot would continue to adm nister and nmanage those benefits
6/ as we fully intended to hold Peabody responsible for continuing
7| to pay for them
8 And the fifth proposal on April 10th is the one that
9 received, you know, to our encouragenent sone favorable renmarks
10| fromthe union wth respect to our staking out a thirty-five
11| percent equity claimfor the union. W essentially
12| transitioned fromdescribing claimnonetization and clai mval ue
13| to making it very clear and neasurable to themthat we would
14| support their having a thirty-five-percent ownership in the
15|/ reorgani zed Patriot enterprise. W also pushed the
16| inplenmentation date out to January 1 of 2014 with the condition
17| that the union would work with us to essentially |oan about --
18| up to twenty-one million dollars to the VEBA to help us bridge
19| that gap between the cash that Patriot has avail able and the
20| cash needs of the VEBA
21 We al so added a substantial enhancenent to the VEBA in the
22| formof the per-ton royalty paynents. And this was the first
23| time we had introduced that enhancenment to this proposal. The
24| uni on had expressed concerns about predictability and
25| neasurenment of the net incone netric that was the driver of our
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profit-sharing plan. They were concerned that that may be a
difficult nunber to predict and that nuch uncertainty as to
whether it's going to deliver value of certainty. W agreed to
give thema paynent that's literally tied to the tons that we
ship, so they twenty cents per ton on every ton that we ship
fromthe what-is-today Patriot Coal. |In our normal business
pl an forecast, that represents about five mllion dollars per
year .

And the real enhancenent is that if we're successful and
the market inproves and we can grow the conpany, for every ton
that we ship higher than the business plan, they' |l get a
dol | ar-per-ton into that royalty streamgoing to the VEBA. So
for exanple, in a year where we produce fie mllion tons nore
than our twenty-five-mllion-ton forecast in the business plan,
that means the union will get five mllion plus five mllion
that's ten mllion dollars in one year into the VEBA just from
t hat one conponent.

So we believe it's a substantial enhancement and we nade
it clear to the union in the subsequent neetings that that's a
royalty paynent that would be earned on 1.2 billion tons of
reserves. |It's a huge nunber; hundreds of mllions of dollars.
So that was a key conponent of the fifth proposal and that's
the proposal that's currently in front of the UWA
Q And slide 10, | take it, is basically the sanme

met anor phosis fromthe original proposal to where we are today
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W th respect to 1113, is that right?

A Yes. The -- slide 10 shows essentially the sane
progression of proposals on the 1113 offer, beginning with our
Novenber 15 proposal, Novenber 15, 2012. You can see in the
second proposal, we tried to respond to the union's concerns
about job opportunities and job security. W continued that --
to offer those enhancenents through the third proposal where we
went as far as actually identifying specific mnes where we
woul d work with the union to ensure that they represent those
wor kers. These are mines that are in our business plans. They
had raised concerns as to whether they woul d have a position at
those mnes. So we quite clearly enunerated those m nes and
agreed to support their position at those | ocations so that
they can denonstrate to their nenbership that there' Il be jobs
to conti nue working.

In our fourth proposal, we pushed the inplenmentation date
out fromApril 1st until June 1st, again, at substantial cost,
along the lines of what we were tal king about a few nonments ago
on 1114. Every time we nove the inplenentation date on 1113 by
one nonth, that cost is about six-and-a-half mllion dollars
per nonth. So it's a substantial cost when we nove it two
mont hs; about thirteen mllion dollars.

W also in the fourth proposal, agreed to work with the
union on -- with respect to the '74 Pension Plan trying to

agree to a framework that would avoid a large claim It being

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

58




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 'CORE ESBoraTI ON, et al .

our view and their concern, quite honestly, that the creation
of a large clai mwould damage the union's value in the
reorgani zed conpany. W agreed with that assessnent, agreed
that we would work with the '74 Pension fund to try to avoid
creating that large claimassociated wth the w thdrawal
liability.

Unable to renedy that to their satisfaction, we indeed
sent thema fifth proposal on April 23rd that nmade it clear
that Patriot would indeed remain in the 1974 Pension Plan and
ex -- we expected to pursue agreed ternms with the funds that
woul d be -- that would make that process workabl e.

Q Ckay. You've just wal ked through the netanorphosis of the
proposal s, both under 1113 and 1114. | want to switch gears.

Are you aware that an inportant part of the 1113, 1114
process is information sharing with the union?

A Yes.

Q And were you involved in that process, the infornmation
exchange?

A Yes, | was involved with the process throughout this --

t hese series of negotiations.

Q And coul d you descri be what your involvenment was in the
process providing information to the UWM and its advi sors?

A Vell, I -- first and forenost, | directed ny teamto put a
framework in place where we were providing regular reports to

the union and, frankly, turning around answers as quickly as we

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

59




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

paTR OT 'CORP ESBoraTI ON. et al .

coul d because we saw that information delivery as essential to
keeping this process streanmines and noving forward. So as
soon as the union gave us a series of questions, we would try
to get the answers into the data room sonetinmes in a matter of
hours, certainly in a matter of days. But as soon as the
information was avail able, we would put it into the data room
In some cases, we actually delivered the answers in the
formof hard copies that were handed across the table in our
1113, 1114 neetings. Indeed, sone of the information requests
came in the formof questions posed at these neetings and |
woul d then inmediately relay those to the team the Patri ot
team They would put theminto our status report and turn that
i nformation around as quickly as we coul d.
Q Now, are you aware that the UMM has criticized Patri ot

for failing to share its fully dynam c busi ness nodel ?

A I've heard that conplaint.

Q You think that's fair criticisn®

A No, it's not fair; it's nuts.

Q And why is it nuts?

A They -- because it's just not accurate.
Q And why is that?

W did indeed provide themw th the dynam c busi ness nodel
and they have substantial functionality in the nodel that was
provi ded. They can adjust revenue; they can adjust cost. W

bel i eve we provided themw th a dynam ¢ busi ness nodel ; indeed,
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the very one that our financial advisors have worked with from
the noment that we brought themon board to try to help this
conpany. So they do have a dynam c busi ness nodel.

| am aware that they asked for some further flexibility,
sone ability to actually go down into m ne-specific cost itens
that are substantially bel ow normal budgeting | evels of detail.
And in response to that request, we actually invited himto our
corporate headquarters in St. Louis and PWC,

Pri cewat er houseCoopers, the union's financial advisor, was
brought into a neeting and we showed them how t he system wor ks
ant indeed if they wanted to nmake those sorts of m ne-|evel

adj ustments, we would give thema private room we would give
them access to our information technol ogy team and our
accountants and they could run all the scenarios they wanted to
right there in our corporate office.

But we don't have the ability to nove that financia
infrastructure anywhere else. It's part and parcel of our
conmpany accounting and cost-tracking structure. But we gave
themfull access to that and made it abundantly clear. To ny
know edge, they never took advantage of that opportunity.

Q And just so that we're clear, | want to just ask you this
very precisely. |s there any dynam c nodel that the conpany
has that it has not shared with the union and its advisors?

A No.

Q Now, has Patriot perforned an analysis to determ ne the
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projected value of the equity stake that was offered to the
union at the table?

A Yes. Patriot did so through our -- with the support of
our financial advisors, Blackstone.

Q And have you provided that analysis to the UMM?

A Yes, indeed, we did. That was the primary purpose of our
meeting on April 25th in the union headquarters.

Q And did you receive information requests fromthe union
regarding the thirty-five-percent equity stake?

A Yes. W received a list of questions shortly after our
proposal was submtted. | believe we received the |ist of
questions around April 18th or 19th.

Q And did you fully reviewit? Did Patriot fully respond to
t hose questions?

A Yes, indeed, we did.

Q And when and how did you respond to those questions?

A W responded initially during the April 24th meeting.
This is a special neeting where we essentially cleared our
schedule, if you will, to try to gain another day of
negoti ati ons and hopefully progress with the UMM. And so we
traveled to their headquarters in Triangle, Virginia and in the
very first nmeeting with Cecil Roberts and his team | nade it
clear that we had received their list of questions and that we
were providing answers in the formof a presentation that

Bl ackst one woul d be making on April 25th.
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| did share with themkind of a |layman's view of ny
response on sonme of the questions but obviously the scope of
that analysis is substantially beyond nmy capabilities. But I
gave themkind of a |layman's view of what | believe sone of the
answers were and clarified to themthat Blackstone would be
there on the norning of April 25th to make a presentation and
woul d | eave a copy of that presentation with them and woul d
answer their questions for as long as they wanted to ask those
guesti ons.

The other thing that they ask about in that list in
addition to the thirty-five-percent equity stake was the
tonnage royalty. And that one | was able to answer nore
directly because that's a field in which | amvery famliar
So | gave theman oral review of how the tonnage royalty
conmponent of the VEBA funding woul d work and prom sed that we
woul d give thema full spreadsheet on the norning of April 25th
and we did so.

Q Again, let me ask you this very clearly so that the record
is clear. |Is there any analysis that the conpany or its

advi sors has performed with respect to the thirty-five-percent
equity stake that you have not shared with the union?

A No.

Q And | take it fromour colloquy that there's been

conti nuous negotiations with the -- there's been conti nuing

negotiations with the UMM in recent weeks, is that right?
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Yes.
| ndeed, |ast week?

Yes.

o > O »

Now, | et me ask you a question. You filed for relief
under 1113 and 1114 a while back. Wy did you then continue to
negotiate with the union if the matter was going to be turned
over to the Court?

A Because it has been our view fromthe noment we started
this process that the best outcone is a consensual deal, an
agreenent with which we cone to agreenent, to terns that
mutual |y are, you know, supported and respected by both sides.
So that was the goal all along. So we never intended to stop
that process even with the filing on March 14th.

Q Ckay. And you've -- and | take it fromyour answer,

you' ve continued to negotiate up to and including |ast week?
Yes --

And - -

-- in fact, we net two days |ast week.

And that's on April 24th and April 25th, is that right?

That's correct.

o > O > O P

If you could just briefly describe the April 24th meeting
in terns of who participated and how that neeting ended

A The April 24th neeting was sonmewhat unusual because our
regul ar meeting was scheduled for April 25th. But we had

recei ved feedback through counsel, as | recall, that perhaps
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there was an opportunity to streamine this process, to nake a
big junp forward and cl ose the gap. Because to this point, our
proposal exchange with the union had been -- had resulted in a
di sappointingly w de gap in perspectives.

W were looking for 150 mllion dollars a year in annua
savings and we felt like -- quite honestly, still feel like --
that that's essential to the survival of the business, and they
were offering up responses that in our view were going to
provi de savings of |less than ten percent of that; 10 to 15
mllion per year. So the gap was huge. So when we saw an
opportunity to accel erate the process, we cleared our
schedul es, cancell ed neetings, flew to the union headquarters
on the norning of the 24th. | had spoken by tel ephone with
Ceci|l Roberts and he agreed that he would nmake his schedul e
avai | abl e, and the bargaining team And so we schedul ed a
nmeeting on short notice and what | thought would be a
progressive effort to close the gap on 1113.

The primary focus of that neeting was 1113 because 1114,
the union's feedback to us was that we've substantially
i nproved our position and we thought that was perhaps not as
much the focus as the 1113 gap. So --

Q And -- I'msorry; go ahead.
A So we met with a specific focus on 1113 and began t hat
nmeeting about 11 o'clock on the 24th.

Q And how did that unfold?
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A Quite di sappointing, to be honest. W had, |I think, a
sincere, you know, exchange and discussion, but it was
surprisingly unproductive. Despite our repeated efforts to
coax a proposal fromthe union, we really -- we wal ked away
enpty- handed at the end of the day. W went even as far as to
suggest areas where if they woul d consider nmaking us a counter
here's a mracle, we may be able to help you a little bit
trying to identify areas that woul dn't be damaging to the
conpany's near-termcash sensitivity, but yet would provide
opportunities for the union

So even to the point of us coaxing themon specific areas
where we would like to see them make a counterproposal, we were
unable to entice one fromthem |Indeed, after separate
caucuses and separate discussions, they essentially adjourned
the neeting at about 4:30 that day without providing us with a
count er.
Q And it sounds |ike there was a neeting the next day, on
Thur sday the 25t h?
A Yes. The norning of the -- April 25th, we resuned -- we
reconvened with the schedul ed neeting that was intended in its
design to start off with a presentation from Kni ght head
Kni ght head is one of our |argest senior bondhol ders. They've
expressed interest in being part of the reorgani zed conpany
going forward and potentially even nmaking a proposal to

nonetize the union's equity stake. So they suggested, and we
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agreed, that a dial ogue involving Patriot and the union and
Kni ght head woul d be productive. So Kni ghthead brought a team
of three people to start the neeting and | think had a
productive dialogue with the UWA teamand Patriot. After
about an hour-and-a-half, the Knighthead group adjourned as was
pl anned.

They left the neeting and then Bl ackst one began their
presentation which was intended to be the, obviously, the
second conponent of the agenda. And that was Bl ackstone's
trying to be responsive to the union's request for clarity and
expl anation of the thirty-five-percent equity, both the
met hodol ogy in which it was determ ned, what rules go with the
thirty-five percent, what ownership percentage goes with it,
and what, you know, what are the variables that would help them
det erm ne the val ue.

So Bl ackstone, | thought, provided a very beneficia
presentation to the union. They shared it both, | think, in
hard copy formand al so entertained questions fromthe UMM and
their advisors that were present for the neeting,

Pri cewat er houseCoopers. That portion of the neeting continued
until approximately 1 p.m, | believe.

Q And t hen what happened?

A Then our financial advisors left -- and we also had with
us a Davis -- our lead counsel with Davis Pol k, Marshal

Huebner. He participated in the neeting and provided
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substantial, | think, beneficial insight with respect to how

t he process works going forward and, indeed, urging the parties
totry to find a consensual deal here that closes the gap since
we' ve made so nmuch progress, we believe, on the 1114 side. So
at 11 -- about 1 o'clock, | think, M. Huebner left the
meeting, Blackstone left the neeting and it was just down --
reduced down to the normal 1113, 1114 negoti ating team which

i ncludes, on the Patriot side, ne, Dale Lucha, Eric Waller, and
G eg Robertson. And on the UMM side, Cecil Roberts, Brian
Sanson, and Art Trai ner.

Q Did you have a productive di al ogue and exchange of
proposal s at that point?

A "' m di sappointed to say no. W had a cordial discussion
and the uni on described some of their concerns about the
various positions that Patriot had outlined in its nost recent
proposal. But still didn't provide a counter of any sort;

i ndeed, didn't even provide anything along the |ines of

f eedback on the specific changes that we had indicated sone

wi | I'i ngness to consider.

They concluded the neeting at about 2:30 indicating to us
that they expected to provide us with a counterproposal in the
very near term |Indeed, they indicated they were working on it
and they expected to send it to us in the next day or so.

Q And when did you receive any type of proposal fromthe

uni on?
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A That neeting adjourned about 2:30 on April 25th; we
actually received that revised counterproposal fromthe UMM on
the 27th, Saturday, April 27th at about 10:30 p.m

Q That's just this past Saturday, right?

A Yes.
Q I"'mgoing to just junp around a little bit here as we
conclude. Are you aware whether the UM-- well, you're aware

that the UMM has argued that Patriot has neglected to pursue
Peabody? Are you aware that that's been one of the contentions
of the union?

A I"maware of that. |'mpretty sure Peabody doesn't agree
with that. | certainly don't agree with it.

Q Wiy don't you agree with it?

A It's -- because it's wong.

Q And howis it wong?

A Because we have filed action, litigation against Peabody
tori -- to hold themresponsible for these Peabody- Assunmed
liabilities, first and forenost; the 3,100 people that quite
frankly is -- was -- as was described in court the other day,
they're intending to throw under the bus. W don't think they
shoul d earn any benefit fromPatriot's financial distress
because they don't have that financial distress, and we object
toit and, frankly, are very bothered by it. So we filed |ega
action to hold themresponsi ble for the Peabody- Assunmed

liabilities. But on a broader scope, we've had a | egal team
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wor ki ng for nmonths on searching e-mails and files and

I nterview ng know edgeabl e people, Patriot enployees and
others, as to whether there's a potential claimassociated with
the spin-offed (sic) transaction itself.

W' ve invested substantial |egal dollars; we worked with
the creditors' commttee in analyzing the potential for that
claimand fully intend to pursue that claimif we find that it
has any nmerit at all.

Q Do you know the term "union busting"?

A Yes.

Q And is it a fair characterization of what we're trying to
do here today as uni on busting?

A No. That's silly. M father is a retired UMM nmenber; |
grew up with the UMM journal on the living roomcoffee table.
My father-in-law -- you know, two of children's grandfathers
are retired UMM nenbers. | don't have any animnmus toward the
union at all. This is an opportunity to save jobs because |
truly believe if this conpany goes into |iquidation, these
1,600 union jobs will disappear forever. | do not believe they
wi |l cone back --

Q But isn't it --

A -- because | believe what happens will be we'll go into
l'iquidation; there's a sale of, essentially, an auctioning of
assets. | believe the jun -- the union will likely lose its

job rights in that auction, and | think it's very unlikely that
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these union jobs wll return. So this is, quite frankly, an
effort to save union jobs and reorgani ze this business, keeping
t he same enpl oyees that we have today.

Q But isn't it true that all things being equal, you would
prefer a non-union workforce rather than a union workforce?

A That is true. It's -- and I'mon record in that regard
and | don't offer any apology for it. Quite honestly, it -- in
wor ki ng with enployees, |'ve been in this business for over
thirty years, |'ve managed uni on operations and |'ve nmanaged
non- uni on operations, and been successful in both categories.

But all things being equal, | prefer an environnent where
| can work directly with ny enpl oyees and negotiate pay terns,
wages, and benefits changes and respond to what the narket
allows us to do. And that's sonetimes rai se wages and benefits
when tinmes are good, and adjust them downward when tines are
bad. And that's how | prefer to do business and have that
direct interaction with nmy enpl oyees. But |'ve also been
successful in running union mnes that made noney and were
contributing good contributor to the business.

So this is a situation where, quite frankly, what we are
trying to do is make the business viable. And it isn't a
matter or a goal of trying to nmake it non-union. That has
never, ever been the goal on the table and |I've been clear on
that in every 1113, 1114 neeting. Never intended to take this

conmpany non-union. Wat | want to take this conpany to is
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viability, and | believe we can get there and we can run
profitable union mnes. W don't have to have t hem non-union
for themto be profitable and successful. And | believe the

uni on can share in the upside with this conpany if they support
this reorgani zation effort.

Q Now, are you aware that the UMM has argued that Patri ot
I's asking the union to shoul der eighty-seven percent of the

cost savings?

A I"ve heard that statistic, yes.
Q Is that a fair argunent?
A No.
Q Wiy not ?
Inthe first place, | don't believe it's accurate. |

believe M. Huffard debunked the nunber in his testinony, but
it"s not accurate because we've required substantial sacrifices
across our entire workforce. And the reason the adjustnments
are |larger on the union side of the scale than the non-union
scale, quite honestly, is because the union scale is
substantially out of market, far nore so than out non-union or
our salaried workforce was out of market. So we're adjusting
everyone, essentially, to what is market.

And by "market", |I'mdefining that as what we conpete
wi th, the conpanies that are on our borders that would like to
ship the coal sales and take the business that we need to

survive. Al pha and Arch and Peabody and Al liance and James

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

72




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'COA ESBoraTI ON. et al .

River; all those conpanies are working for -- to get the sane
busi ness that we need to make this conpany successful going
forward. And so we have to have a | abor cost structure that
allows us to conpete in that field. And that's what we're

pur sui ng here.

Q In your thirty years in the coal business, has a custoner
ever agreed to pay nore for coal because the coal was extracted
and process by union workforce rather than a non-union

wor kf or ce?

A Never. Conpani es want to buy the product; they care about
service and product. On netallurgical coal, if they want --
they care about the carbon and the strength of coke. On
thermal coal, they care about BTUs and sul fur. They don't ever
ask or pay nore because it's union or non-union.

Q You' ve al so been criticized for not taking the union up on
its offer to increase production to a seven-day work week.

Have you heard that criticisn®

A I"'maware of that criticism yes.

Q And you' ve heard that criticismat the table or that offer
at the table, to increase production?

A Yes.

Q Ckay. Well, why isn't that a good idea?

A Because it's nuts. You -- when you have mines that are

cl osi ng because we can't sell the coal that we're producing

five day a week, how can you ever get ahead by running coa
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seven days a week? |If the prices are such that they are bel ow
our cost, it makes absolutely no sense to run a seven-day
schedul e.

So what we have tried to do is curtail production to neet
a much shrunken market, if you will; shrunken demand. So we
sinply can't assume that creating nore revenue by generating
nore tons is going to add any value to the business. |ndeed,
it will damage the business if we're running mnes seven days a
week and selling coal for prices that are bel ow our cost.
Q Now, are you aware that the UMM has cl ai ned t hat
Patriot's union mnes are safer than its non-union mnes? Have

you heard that?

A I've heard that allegation, yes.
Q Do you believe that's true?
A It's not true.
Q And what's your basis of that conclusion?
Again, thirty years in this business and | al so know t he
statistics for our particular operations. | don't at all see

any superior performance on safety at uni on operations versus
non- uni on.

Q Vell, you' ve also heard the criticismthat Patriot's union
mnes are nore productive than non-union mnes. Wuld you at

| east agree with that?

A No.

Q Wiy is that?
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A Wl |, because it's not accurate. The bigger driver of
productivity is geology; it's seamthickness and roof
conditions and, in surface mnes, it's surface mne ratio; the
nunber of tons or rock or cubic yards of rock that you have to
renove to get a ton of coal. So it's geology that's the big
driver on productivity nore so than uni on or non-union.

And so we have union mnes that are mning six-feet-thick
seans and they have very attractive productivity, like the
Federal operation, probably about four to four-and-a-half clean
tons per man hour. W also have union mnes that are mning
two-and- a-hal f-foot-thick seans, |ike CCLO in our Wells Conpl ex
and they probably have a productivity of about two-and-a-half
clean tons per man hour. Now, both are succ -- reasonably
successful because the -- for the circunmstances they' re dealt,
they're running pretty well. But we al so have non-union m nes
that are running at least as well as Federal. So it's not a
matter of union versus non-union; it's -- the big driver on
productivity is essentially geology and seamt hi ckness.

Q Now, we've al so heard criticismthat the conpany's
proposal or VEBA proposal is outrageous because it's only going
to be funded with fifteen mllion dollars. |Is that fair?

A Nei t her fair nor accurate.

Q Wiy is that? Because the fifteen mllion was never, ever
intended to be the primary funding vehicle for the VEBA and

I'm frankly, kind of appalled that we've spent so nmuch tine in
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1| this hearing tal king about how far fifteen mllion dollars

2| would go. That's just nuts.

3 The primary fundi ng conponent for the VEBA has al ways

4|/ intended to be and is designed to be the value of the union's

5/ claimwhich we have now converted to an equity position. They
6/ own thirty-five percent of the value of this entire business

7| enterprise, as we successfully reorganize it. That is the big
8/ funding vehicle for the VEBA. And the fifteen mllion was

9|/| always intended to be, essentially, a bridge to allow the VEBA
10| to e set up and to pay the first few nonths, perhaps, of costs
11| as we're getting to a point of nonetizing the union's claimand
12|/ determ ning how much of it they want to nonetize. Because they
13| certainly have the flexibility to sell a portion and just --

14| and save the rest until the stock price inproves, or sell al

15| of it at their election. So it was never a matter of how far
16| you could go with fifteen mllion dollars; that's just

17| irrelevant.

18| Q M. Hatfield, you and | were sitting and standing,

19| respectively, here a few weeks ago where the conpany was aski ng
20| the Court to approve a key enpl oyee retention plan and
21| incentive plan. Do you recall that?
22| A Yes.
23| Q How coul d you be sitting here today asking for these 1113,
24| 1114 cuts while a nonth ago you were asking for those plans to
25|/ be approved?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT "GO ESBoraTI ON, et al .

A Because | believe if we don't retain the operations
managenment and the personnel that are future recipients of
t hose benefits, that this conpany is just as assuredly ained at
failure as if we run out of cash. W have |ost sixty-seven
peopl e since January 1lst of this year because --
Q Wait. Since this year?
A Si xty-seven since January 1st, 2013; the people who were
just concerned about the future of this conpany and whet her
they have a future job here. They're going to work for
conpetitors, in many cases taking | ower-paying jobs because
they're afraid they' Il wind up with no job

So it's essential to the success of this business in ny
view. And that's not just a bunch of executives -- indeed, the
executive teamgets nothing fromthat program The people
who -- nyself and the people that report to me get not one dine
out of that retention and incentive program It's primarily
aimed at being sure that we retain the people who nanage the
m nes, from m ne superintendent and | ongwal | coordinators up
t hrough general managers and department heads and peopl e that
manage benefit progranms, people that nmanage payroll, people
that pay our taxes and do our SEC reporting. If we don't keep
that teamtogether, this conpany is in trouble.
Q M. Hatfield, in your opinion, is there anything el se
Patriot could have done to avoid being in court this week in

this 1113, 1114 hearing?
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A No. | believe we've -- we have nade oursel ves avail abl e
as many tines as the UMM was willing to neet for as |long as
the UMM was willing to neet with every effort aimed at trying
to close the gap in our respective positions on 1113, 1114. |
bel i eve we have acted -- | think in fairness and open in
dealing. | believe we've taken all measures we coul d possibly
have taken to avoid this.

Q And as CEO of the conpany, what will happen if you fail to
reach a deal with the union or receive the 1113, 1114 reli ef
that you're seeking here today in court?

A Wthout the relief that we've requested, this conpany wl|
initially breach its EBITDA covenant. W -- | believe,
frankly, we're going to breach that anyhow because, just
because of the tine delay that we' ve encountered and noved the
i npl ementation date out on 1113, 1114 nonth after nonth after
nonth. So we've damaged ourselves in several respects, so
we're likely to breach the EBI TDA covenant within the next few
mont hs.

But nore seriously, we're going to breach a liquidity
covenant before the end of the year. | believe that wll
trigger a discussion and a review with the banks because of the
cost structure and the | egacy burdens that this conpany has
where we're likely to be pushed into liquidation. So I fully
expect that this conpany is ainmed -- is headed into |iquidation

if we don't secure the targeted relief under 1113, 1114.
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1] Q As CEO of the conpany, who do you believe would stand to
2/ lose the nost if Patriot is, in fact, |iquidated?
3| A | don't think there's any question. The people that |ose
4| the nost are the UMM and its retirees, the people that they
5/ represent, because that group is the large -- will be the
6/ |argest conponent, if you wll, of stockholders in a
7| reorgani zed enterprise. A reorganized Patriot Coal is worth
8|| hundreds of mllions of dollars. A liquidated Patriot Coal is
9 worth pennies on the dollar. And if this conpany goes into
10| liquidation, the retirees will get virtually nothing. And the
11/ UMM wi Il lose its active jobs. | believe those jobs wll
12| disappear. So | don't think there's any question at all as to
13| who the big loser is here. The loser will be the UMM. But
14| everyone | oses; that's the absol ute worst outcone here.
15| Q And | guess the corollary to that, nmy final question, who
16|/ do you think would be the big winners if the conpany
17|/ successfully reorgani zes, survives and becones a fierce
18| conpetitor in the coal industry?
19| A Again, | don't think there's any question. | think the
20| union woul d benefit the nost and its retirees would benefit the
21 | nost froma reorgani zed Patriot because this conmpany can be
22| made viable and should be. W' re not in bankruptcy because
23| we're bad at mning coal or we have weak facilities or we have
24| a weak product. W're in bankruptcy because we have | egacy
25| burdens that we sinply can't carry as a downsi zed conpany. W
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have good tal ent, good nmanagenent, state-of-the-art facilities,
a product that our custonmers |ike and our conpetitors w sh they
had. So we have a good busi ness here that has a good future,
but we have to deal with the legacy liabilities and an over-
mar ket UMM contract.

Wth those matters settled, this is an opportunity to
truly create a successful reorgani zed Patriot Coal and that
w |l benefit the UMM, frankly, nore than any other party in
this process.
Q Thank you, M. Hatfield. That's all | have for now.

THE COURT: M. Perillo?
MR. PERILLO Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR PERILLO
Q M. Hatfield, good norning.
A Good nor ni ng.
Q And may | say to you congratulations. You were absent for
the courtroomto go and receive sone awards, were you not?
A ' m conf used.
Q Didn't you announce yesterday that Patriot had received
three awards fromthe Coal River Council of the Joseph Hol nes
Saf ety Associ ation?
A Ch, yes. That didn't occur during this week, but we
rel eased the announcenent. W're quite proud that several of

our operations were honored by the Hol nes Safety Association
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wth safety awards. And that news rel ease cane out, | believe
within the |ast day or so.

Q One of those operations was the Wlls preparation plant,

correct?
A Yes.
Q I's that a union operation?

A Yes, it is.

Q Anot her one of the operations was at H |l Fork surface
mne in Corridor G Is that a union operation?

A Yes, it is.

Q And the third one was the Matawan Tunnel underground coa
transportation corridor in Rocklick. 1s that a union
operation?

A Yes, it is.

Q Did the association provide any safety award to your non-
uni on operation?

A Not in this particular case -- actually have won a nunber
of awards previously, but not in that particular series of
announcerment s.

And t hose awards were for recent performance, correct?
Yes.

You've had two fatalities this year at Patriot?

Yes.

Qur condol ences. They were both in non-union facilities?

> O >» O > O

That is true and --
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Q And zero --

A -- sadly, the first fatality that we've had since the
fatality at our Logan conplex in 2011 which is a union conpl ex.
Q You' ve had zero fatalities in union conplexes this year?
A This year, that's correct.

Q M. Hatfield, at the outset of your testinony, | think you
referred to yourself as a mner?

A Yes, | think | qualify; | actually have foreman's papers.
But | haven't been an underground foreman in many, nany years.
Q When was the last tinme you actually m ned coal ?

A That woul d probably be about 1980, 1979 or ' 80.

Q Most of your career you' ve spent in some formof being in
managenent, correct?

A Yes. Initially as a mning engineer and subsequently, as
a -- in various roles in mne nmanagenent.

Q And you' ve been a manager in both union and non-union
operations, correct?

A That's correct.

Q And you're famliar with both how they work, correct?

A | believe | am yes.

Q You understand that collective bargaining in the United
States is predicated on the assunption that enpl oyees have

sel ected a bargaining representative comonly called a union,
correct?

A | believe that's correct.
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Q And you understand it's the national policy of our federa
government that enploys a free choice in whether or not to be
uni on?
A | believe that's the |aw, yes.
Q And they negotiate with enployers and the agreenments that
they reach with enployers are voluntary agreenents, correct?
A Yes, | believe that's the case.
Q And that's true in Patriot's case. Every agreenent that
you' ve agreed to with the UMM, sonebody on Patriot's side
voluntarily signed that agreenent, correct?
A Yes, | believe that's true.
Q And that's including the agreenents that you are trying to
rej ect today?
A That's true.
Q Now, | would like to address some of your earlier
testimony. And I'mwondering if you still have your col or
slide?
A Yes, | do.
Q I want to talk a little bit about the groups who are
dependants, shown in the first slide on page 1.
A Yes.
Q Are you there, sir?
A Yes, | am

MR. PERILLO Does the Court also have access to those

slides?
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THE COURT: | do.

MR PERILLO.  Thank you.

They're no longer on the screen. | just wanted to
make sure that people could follow al ong.
BY MR PERILLO
Q In the represented category that's shown on the first page
in the top part of the chart, if we go down to the third entry,
there's Coal Act liabilities there. Do you see that?
A Yes.
Q And those are liabilities that you testified that you
bel i eve essentially could not be nodified, correct?
A That's my understanding. |I'mnot a |awer, but it's ny
under st andi ng they cannot be nodified in this process.
Q Sone of those Coal Act liabilities are for enpl oyees who
retired fromArch, correct?
A Yes.
Q Wiy isn't that Arch's responsibility?
A It"s my understanding by -- again, by |aw because we,
Patriot, own those subsidiaries that we don't have the
opportunity to require Arch to pay themunless we literally are
| i qui dat ed.
Q And then at that point, Arch will take over those
responsibilities?
A It"s my understanding that if Patriot was to disappear, be

in liquidation, that indeed Arch woul d becone responsible for
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t hose Coal Act responsibilities that were their fornmer
subsi di ari es.

Q When | | ook down this chart, | can see that there's a
group cal |l ed the Peabody-Assuned G oup and there approximately
3,100 NBCWA retirees listed in that group. Can you find that
part of the chart?

A Yes.

Q Are you famliar with a group that's known as Squaw Creek
G oup?

A Yes, I'mgenerally famliar with it.

Q That is a group where Alcoa is paying four mllion dollars
per year to Patriot to fund the retiree benefits for the Squaw
Creek G oup, correct?

A | believe that's correct, yes.

Q And because it's -- those people are listed in the
Peabody- Assuned G oup category, are they not?

A | believe they are.

Q And then you passed that four mllion dollars, then, in

full, to Peabody, correct?
A Yes. | couldn't confirmwhich direction the noney goes,
but the -- Al coa reinburses that cost and Peabody essentially

enj oys that reinbursenent because it's part of the group that
they remain responsi ble for.
Q Now, Alcoa's liability to pay that four mllion dollars is

not contingent on any of the liability-assunption agreenents
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that were di scussed here on Mnday, correct?

A I'"'mnot certain about that. | just honestly don't know.

Q If the Court denies the declaratory judgnment, wll Peabody
then continue to receive the four mllion dollars fromAl coa
even though it no longer has any responsibility to pay for
those retirees?

A Again, I'mnot a |lawer, but |I doubt that that woul d be
the case. | suspect that Alcoa only reinmburses what is the
actual cost incurred.

Q Don't you currently have an agreenment with Alcoa to
receive that four mllion dollars and then pass it to Peabody?
A Yeah, again, |I'muncertain of -- as to which direction the
noney noves but | know there was a dispute that was resol ved
recently where for a period of tine, Patriot received that
noney and did not pass it to Peabody, that was eventual ly
settled prior to my becom ng president in, | think, 2011.

Q And so let's be clear, sir. The paynent of the
liabilities for that group of retirees cones entirely from

Al coa. It costs Patriot nothing.

A Yes, it's part of the group that Peabo -- that Patri ot
adm ni sters and Al coa reinburses that cost fully. | agree with
t hat.

Q But one possi bl e outconme of this proceeding is that that
group of retirees that cost Patriot nothing, is still going to

| ose their retiree coverage?
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A Again, I'mnot certain that | can answer that question. |
just don't know.
Q That's sonething that the union has di scussed with you at
t he bargaining table, correct?
A W have agreed that we would work with themto avoid that
outconme. | recognize that that's a concern. | just can't tell
you what the legal ramfications are.
Q On the third day of the trial, we still don't know what
w Il happen to that group of retirees?
A | personally amnot certain as to how it would work.
Q Wl |, but an answer, definitively, has not yet been
provided to the UMM on that question?

MR KAM NETZKY: (bjection; asked and answer ed.

THE COURT: I'Il overrule the objection. You can
answer the question.
A Coul d you repeat the question for me, please?
BY MR PERILLC
Q Yes. The UMM has not been definitively provided an
answer what will happen to that group of retirees?
A Yeah, | haven't provided that answer because |'m not
certain. | do not know what they may have received in the form

of docunents that were made avail able. They have copies of the
transaction docunments fromthe spinoff; they have a | ot of
information. So | really can't tell you whether they had that

answer or not.
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Q You're also famliar with a group known as the Pre-March

1990 G oup?
A I"mnot certain | understand based on that description.
Q Isn"t there a group of Peabody retirees that Patri ot

bel i eves previously won a court lawsuit confirmng that their
retiree benefits could not be elimnated?

A Yeah, | recall discussion on that point. Again, I'm

not -- ny termw th Peabody or -- ny ternms as a Patri ot
executive is sonewhat limted so | don't have a | ot of
information on that. But | amgenerally famliar with the
topic you' re descri bing.

Q And the Patriot negotiating team advi sed the UMM that you
are not seeking relief for that group. 1Isn't that correct?
A | believe that's correct.

Q And so that group of retirees is not going to |lose their
retiree benefits no matter what happens here today, correct?
A Again, I'ma little cautious about stating |ega
concl usi ons because you've got nme far afield fromwhat | know
much about. But we would not intend for that to be the

out cone.

Q Is the Pre-March 1990 G oup sal aried or union?

| don't recall

You don't know?

| don't recall

o > O »F

Besi des the Pre-March 1990 Group, is there any other group
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of retirees, putting aside the Coal Act people, who are in no
danger of losing their benefits as a result of this proceedi ng?
A Again, except for the Coal Act people that | believe
remain secure, |'mnot aware of any group that could fee
confort in that security.
Q I'"d like you to go to slide nunber 2. | want to try to
understand who is in each one of these colored bl ocks.
MR PERILLO.  Thank you. | don't have a col ored copy

of the slide.
Q So let's ook at the little blue pie wedge there. Those
are all people who have retired out of Patriot since Patriot
was fornmed in 200772
A Yes.
Q The group --

MR PERILLO | can see it on the screen, but thank you
Ben. Thank you, counsel.

| apol ogi ze for addressing counsel directly in court, Your
Honor, and I will not do that again.

MR KAM NETZKY: You were respondi ng.
BY MR PERILLO
Q If we ook at the red pie piece that is narked as the
former Magnum people, | believe, who is in that group?
A Those are people for whom-- for which today Patriot is
| egal |y responsible, but they retired prior to the creation of

Patri ot .
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Q | understand that, sir. But is that both salaried and
union in that red pie wedge?

A Yes, | believe it is.

Q And if we then return to the first page, people in the red
pi e wedge are nade up of people who are in the NBCWA 8, 100
group of retirees and then in the nonrepresented 1,200 group of
retirees. Parts of those two groups nmake up the red pie wedge,
Is that correct?

A I"'msorry. Could you repeat that for ne?

Q Yes. |I'mtrying to figure out what lines of chart 1
correspond to the red pie wedge in chart 2. And that woul d be
part of the 8,100 people in the second |ine of Exhibit 1 or
slide 1. And then if we go down seven |lines, where we see a
salaried retiree group of about 1,200, part of that group is in
the red pie wedge; is that true?

A Yeah, it's difficult to go fromslide 1 to slide 2 in that

form because we don't break out the Magnum portion on slide 1.

But --

Q The Magnum people are all buried --

A But they're --

Q -- in the Patriot part of the slide, correct?

A | believe that's correct, yes.

Q And then in the green part, which are the former Peabody

enpl oyees and their dependents, sone of those people are in the

Peabody- assuned group and sone of themare in the Patriot

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

90




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'CORE ESBoraTI ON, et al . 91

group; is that correct?

A Coul d you repeat that, please?

Q Yes. The green pie wedge is nade up of people who are in
t he Peabody-assumed group and al so people that are in the

Patriot group in slide 17?

A | believe that's the case, yes.

Q Are any Coal Act people inside this pie wedge?
A | don't recall, to be honest.

Q This is your slide, sir, correct?

Yes, it is. It is. | just can't renmenber how we treated
t he Coal Act people.
Q I"d like you to turn to slide 3, if you would. You've
shown on slide 3 that if we begin |looking at the price of
nmetal lurgical coal in the second quarter of 2011, we can see
there is this generally downward slope with a small kink in the
third quarter of 2012. What happened to those prices in the
part of the chart that is mssing that, in other words, goes
from 2009, 2010, and 2011, the first quarter? |Is that
general ly an upward |ine?
A Generally, prior to the second quarter of 2011, the prices
were increasing from-- fromlower levels. So particularly
during the course of 2010 and 11, | think we generally saw
i nprovenent in the netal lurgical coal pricing.
Q So if we conpleted this chart, it would be generally an

upward line to a peak price around 3307
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A General |y speaking. There are obviously different cycles
at different times, but it generally inproved to a point where
330 dollars is one of the strongest prices we saw -- we've seen
In recent years.

Q And if you know, sir -- oh, the Australian -- this is, |
think you said, based on the Australian export price?

A Yes, it's the Australian benchmark price.

Q And Australia is the |argest exporter or netallurgica

coal in the world, correct?

A | believe that's accurate, yes.

Q And there were disasters in Australia prior to the second
quarter of 2011 which made exporting netallurgical coal from
that country very difficult and caused a spi ke, is that not
true?

A Vel |, several things were going on. The Australians did
have sone supply disruptions, but I think the -- frankly, the

| arger driver during the course of 2010 and 11 was the dramatic
grow h, particularly in China, and to a | esser extent India,
that was during that period, particularly in 2011, | believe
China was growi ng at an annual growth rate of perhaps twelve to
fifteen percent. And China represents half of the entire

worl d's steel market.

Q And netal lurgical coal prices today are still higher than
they were at 2008 levels, isn't that correct?

A I think that's probably close, at least. Yeah, they're at
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or near, perhaps slightly favorable to where they were in 2008.
Q You agree that netallurgical coal is generally an
international market; it's not primarily a donestic market?
A No, actually we sell substantial quantities into both
mar ket s.
Q Aren't U S. netallurgical coal producers a relatively
smal | fraction of the international netallurgical coal market?
A Yes, | believe that's true. |If you' re speaking globally,
the U S. producers would be a relatively small piece of the
overal | gl obal supply.
Q Thank you, sir. | want to revisit sonething that we
di scussed in the deposition that you and | conducted sone weeks
ago. You have testified in your declaration that the bel ow
mar ket or bel ow cost supply contracts from Magnum and Peabody
were, respectively, about 155 million dollars and 417 mllion
dol lars. Do you renenber that?
A Coul d you show ne the deposition? | don't recall the
context of that comment.
Q It"s actually in your declaration, and --

MR PERILLO Coul d sonebody give ne the nunber of M.
Hatfield' s declaration?
Q It's Exhibit 159, sir.
A So it would be under tab 159 here?
Q If the universe is fair and just, it would be under tab

159.
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A Al right. W're in trouble. M book stops at 138. n,

yes. Found anot her book. |'m/looking for 150 what ?
Q 159.
A Sorry, | have nore books that | can manage. Yes, | have

159 in front of ne.

Q Now, in your declaration -- and | will help you by
directing you to the proper paragraph, if you'll permt nme, in
a moment -- you did testify that your parents, Arch and

Peabody, saddled Patriot with either bel ow market or bel ow cost
coal supply contracts. Do you recall that testinony?

A Yes.

Q And the anounts of those were, respectively, 155 mllion
dollars for Arch -- or Magnum rather, and 417 from Peabody.

Is that not true?

A Is there a particular page you would like to direct ne to?
| don't --
Q I"mstill flipping totry to get to it.
A Ckay.
MR, PERILLO | apol ogize, Your Honor. [|'mnot able

to get ny finger right on that paragraph at the nonment, but |
wll, | prom se you.

THE COURT: It's a |ot of paper.

MR, PERILLO Thank you. It's --

UNI DENTI FI ED SPEAKER: | didn't mean to interact wth

M. Perillo, but I wanted -- | wanted to just nove it al ong.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'CORC ESBoraTI ON, et al . 95

You got it?

MR PERILLO | do, and thank you. And | caution you
not to address counsel directly. There was an era, Your Honor,
where there was decorum but it's --

Q Sir, on pages 30 and 31 of your declaration is where I'm
trying to direct you. It's paragraph 89(b). If you flip to
t hose pages, you can see that the cunul ative bel ow mar ket
pricing for the Peabody contracts was 417 mllion.

A Yes, | see that.

Q And 155 mllion for the cumul ative bel ow narket pricing
for Magnum correct?

A Yes, that's correct.

Q And during our previous discussion in your deposition, |
asked you if those nunbers represented the revenue differential
bet ween the contract price and the market price, and you told
me that that is what it represents, correct?

A | believe that to be the case, yes.

Q And so this is not actually the total value of the
contract, this is just the difference between the contract
price and how much -- well, it yields how nuch Patriot would

| ose in revenue by selling the coal at the contract price.

A Yes, or otherwi se stated, it's the danage, if you will.
The low -- the amount revenue was | owered because of the
obligation to service that contract rather than selling the

coal at market.
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Q Now, in 2011, the last full year before you filed
bankruptcy, | think you also said to me that approxinmately 180
mllion dollars of those bel ow market contracts were
attributable to that cal endar year, correct?

A Yes, | believe that's a conbination of the two, Patriot
and Arch inpacts, about 180 mllion dollars in that year.

Q And that's a direct effect on your top line, correct?

A It's a direct effect on revenue, and | woul d say, roughly,
ei ghty-eight percent of that is a direct inpact to EBI TDA

Q Yes, in the -- that was nmy next question. In our
deposition, you said it was eighty-eight to ninety percent
direct flow through to EBITDA fromthe 180 mllion.

A | believe that's correct.

Q Whi ch woul d add approxi mately another 160, 170 mllion
dollars to the revenue |ine.

A Approxi mately, yes, or to the EBITDA line, | think you
meant .

Q Yes. |If we |look at the slide nunber 4, and we go down to
your fourth line, you indicate that you had positive free cash
flowof 31.8 mllion in 2011, and that's despite having a
negati ve inpact fromthese bel ow market coal contracts of
approxi mately 160 m | li on.

A Actual Iy, the nunmber you're pointing to is 2012, and the
180 mllion that | referenced is a 2011 nunber, so it's two

different years. But your point is valid that -- that 2012
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free cash fl ow was damaged, certainly, by the -- the extent to
whi ch we serviced those underwater contracts.

Q Read over to the rest of the line, sir.

A Ch, I"'msorry.

Q On the left-hand side of the line you have 190 negative
free cash flowin 2012, but you had positive free cash flow of
31.8 in 2011.

A You're correct; | m sspoke.

Q And that nunber woul d have been even higher but for the

I mpact of the Peabody and Magnum bel ow cost contracts?

A Yes.

Q And it actually would have greatly inproved your position
going into 2012, correct?

A Yes.

Q And you had a further negative inpact, at least in the
first half of 2012, because you continued to honor those bel ow
mar ket coal contracts, correct?

A Yes.

Q And some of those bel ow nmarket coal contracts were not
just bel ow narket, they were actually bel ow cost.

A Yes, that's true in sone cases.

Q Now, despite all that, in 2012, Patriot was the sixth

| ar gest coal conpany, in terms of revenue, and the tenth

| argest in tonnage, correct?

A Yes, | believe those statistics are accurate.
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Q And you previously told ne in your deposition that the
reason why you have a hi gher revenue ranking than your tonnage
ranking is that you sell a higher quality product that you can
sell for a higher market price, correct?

A Yes, nmuch of that advantage cones in the form of our

metal lurgical coal pricing that's sonmewhat above Central

Appal achi an regi onal pricing.

Q I'd like you to go to slide 5, if you would. Before we do
that, | nean, if in fact coal prices recover -- and your

busi ness pl an does project increasing coal prices into the
future, does it not?

A Yes, the Cctober business plan did predict market

I nprovenent .

Q And if you have higher quality products, you should gain
nore of that upside, should you not?

A I"'mnot sure that's the case, actually, because again,
nmetal | urgi cal coal has a higher price but it also has a higher
cost. So it's margin, really, that matters. But -- but we
general |y expect that pricing is going to inprove over the
course of our five-year plan. But as | noted earlier in ny
testinmony, prices already are substantially |ower than what we
had predicted in that sane bank plan.

Q But because you're sixth in revenue and tenth in tonnage,
you necessarily have conpetitors who are higher in tonnage than

you are but don't do as well on the revenue, isn't that
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correct?

A That's correct, but that also often doesn't matter

because if you can sell a product for fifty-five dollars a ton
I f your cost is only forty dollars a ton, you're still making a
| ot of noney. |In sonme of our cases, where we have a cost of
ninety dollars a ton and we're only able to sell the coal for
ninety-two or ninety-five dollars a ton, soit's really nmargin
that makes the difference in success or no success.

Q In ternms of the demand for your product, because it's a

hi gher quality product, won't that increase the demand for it?
A Wwn't what increase the demand for it?

Q Well, if that product is in demand, shouldn't you benefit
fromthe increase in demand for the type of coal that you sell?
A Yes, but again, demand doesn't inprove in |ockstep. As an
exanpl e, thermal coal pricing has not deteriorated as nuch over
the last year and a half as netal lurgical coal pricing has. So
it isn't quite that easy to predict.

Q And so, in fact, if | was going to try to nodel what those
changes would be, it's a pretty conplicated endeavor, is it
not ?

A It is -- it is indeed, yes.

Q Now, I'd like you to go to slide 5, if you would, please.
You' ve identified here a nunber of places where Patriot has
made what you' ve call ed nonl abor cuts. In other words, these

are cuts that don't relate to your work force, either union or
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nonuni on, correct?

A Yes, | believe all of the cuts on slide 5 relate to our
nonuni on work force -- or I'msorry, these are the nonl abor
cuts on slide 5. 1Is that --

Q Ri ght.

A -- is that what you're asking?

Q That's what | said. |In other words, that don't relate to

your work force.

| --
Q They relate to the nonhuman part of your operation.
A That's correct.
Q And -- or nonhuman resource part of your operation. Wen
| ook at these things, may | ask you, did any of these itens
come at the demand of the UMM? Do you understand what |'m
aski ng you?
A Yes, | understand your question. The answer is no; these
are essentially cost-cutting initiatives that were driven by
t he managenment team
Q And so the UMM, for exanple, if we go to the fourth |ine
down, we had nothing to do with the fact that you had
unprofitable contracts?

Yes, | certainly can't blane the UMM for that.

O

And we had nothing to do with your overhead expenses.
A | agree.

Q O your unsecured pre-petition debt.
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A | agree.

Q Did we stop you from nmaking any of these changes earlier

t han you di d?

A No, | don't believe |'ve suggested that you did.

Q And is there sone reason why you did not take these cost-
savi ng steps before you were in bankruptcy?

A Actually, we did. Sone of these steps were -- were noving
forward as early as January of 2012. So we -- we began
responding, frankly, to the downturn in the market; that's
really what drove the initiative to begin cutting costs,
because prices were falling through the floor.

Q And in your thirty years as a coal conpany executive or
manager, that's actually a normal thing that all businesses do,
isn't it?

A It is normal when prices fall that coal producers | ook at
each individual mne and confirmwhether they're creating a
margin at that |ocation or not, and idle production when it's
not .

Q You'd agree with me that Patriot's conpetitors are
suffering fromthe sane market forces that you are, or enjoying
the same market forces that affect you?

A | think it's generally true that we're subject to the sane
mar ket forces, but obviously Patriot's quite a bit nore

vul nerable with respect to our legacy liability position.

Q Your conpetitors are making the sanme kinds of judgments at
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i1 dling unprofitable operations and reducing their capital
spendi ng and selling off surplus assets as you, are they not?
A Wll, | can't speak for what ny conpetitors are doi ng, but
| think that's normal course, when you have a market downturn,
that generally the entire group of producers tries to cut
capital and reduce spendi ng.

Q For any busi ness?

A For any business, yes.

Q Let's go to slide 6. | notice in the top two |ines of
slide 6 you've advised the Court here that you have had a
reduction in managenent head count and a reduction in nonunion
head count. And so | understand the nonuni on head count, that
includes mners and it also includes various enpl oyees that
relates to the overhead of the operation; is that correct?

A The nonuni on head count woul d generally be enpl oyees at
the operating | ocations.

Q And that mght include, |like, secretaries at mnes or

geol ogi sts or whoever.

A It would nornally be mner positions. The managenent head
count would normally include all salaried enpl oyees, which
woul d include some clerical and adm nistrative support at the
m nes.

Q Now, when was this reduction incurred?

A This was over a period of time, again, beginning around

January of 2012.
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Q And when you filed your bankruptcy petition, you indicated
that there were approximately 1,250 nonuni on m ners?
A Yes, | woul d have guessed about 1,300, but yes, that's
about the nunmber of nonunion m ners.
Q But you used a 1,300 nunber. That neans that prior to
your reduction in nonunion head count you had closer to 2,000
nonuni on m ners?
A Yes.
Q And that -- then that neans that --

MR PERILLO \Well, strike that.

Q You' ve al so had reduction in union head count, correct,

A Yes.

Q Wi ch is not shown on the chart?

A Yes, hence in the heading "the nonunion | abor costs".

This is just the nonuni on group.

Q Right, but if we had a second page that showed reduction

i n union head count, the number next to reduction in union head
count woul d be somewhere between 300 and 3507?

A Yes, | would say close to that. | think about 250 were --
were idled at the Big Mouuntain conplex when we closed it in the
first quarter of 2012. And there probably have been anot her
fifty or so positions at other |ocations.

Q And you have about eighty at H |l Fork?

A Yes, that woul d be cl ose.
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Q Okay. So that would put it at well above 350. So then
adding all those nunbers together, as of January of 2012, your
uni on and nonuni on work forces would have been roughly equal in
size, in terms of mners, at roughly 2,000 each.

A That's probably correct. | think at one point our tota
staffing was about 5,200 people, or approximately 1,100

sal ari ed positions, so that's probably cl ose.

Q And soneone in managenent nmade the decision to lay off
approxi mately 350 union mners and approxi mately 640 nonuni on
m ners, correct?

A Yes. The decision was nore specifically focused on idling
operations that we believed were not going to be profitable at

| ower pricing.

Q And t hose decisions are nmade in the discretion of
managenent, correct?

A Yes.

Q | nmean, the union, in other words, cannot tell you go |ay

of f sone nonunion mners instead of our mners.

A I would agree with that assessnent.

Q If we go alittle bit further down on the chart, you have
an elimnation of a 2014 wage increase. | want to understand
what this actually represents. |If I'ma nonunion enpl oyee

maki ng twenty dollars an hour today, as a result of this line
|''mgoing to continue nmaking twenty dollars an hour; is that

true?
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A Yes, and in our business plan, in our thinking, we had

I ncl uded a proposed wage increase for 2014, and the 2012 and 13
wage i ncreases had already been elimnated. So what that
highlights is the elimnation of the 2014 wage increase, which
means wages woul d not change through at | east 2014.

Q So if I was making twenty dollars, I'mstill going to nake
twenty dollars, and I will not get what | m ght have gotten as
a wage increase sonetinme in the future, correct?

A Yes, through 2014.

Q The wage cuts you're proposing for union enpl oyees | owered
their current wage, correct?

A Yes.

Q And it's for the majority of the union enpl oyees that
their wages will go down, in sone cases by seven dollars an
hour, but in other cases by varying anmunts?

A Yes, in |arge part because the unions continued to receive
wage i ncreases throughout the course of these -- of this
process, including January of this year the union got a dollar
an hour raise. So the union's contractual wage increases have
never been disrupted, whereas the nonuni on wages were frozen
sone time ago.

Q And so if I'"ma union enpl oyee naki ng twenty-seven dollars
an hour and | get a seven dollar an hour wage cut, I'mgoing to
go down to twenty dollars an hour

A I think that would be the case in your exanple, but that's
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certainly not the normwth respect to the wage adjustnents
that we proposed. Indeed, nost of the underground work force,
which is the majority of our UMM mners receive virtually no
wage adj ust nent.

Q Wl |, your proposal is to, | understand, get about

seventy-five mllion dollars in 1113 concessi ons?

A Yes.

Q And there are 1,650, roughly, UMM m ners?

A That's approximately correct, | believe.

Q So that's a concession of about 45,000 dollars per mner?
That's not necessarily, in each case, incone comng from

the miner. |In many cases it's changes in work policies that

wi |l add val ue.

Q Vell, the dollar value per mner still cones out to 45,000
dol lars, doesn't it?

A Not necessarily, because if we have an absenteei sm policy
that prevents ten percent of the enployees fromsinply not
showing up for work, then we can have ten percent fewer union
enmpl oyees and we' Il have to hire ten percent fewer people, and
so there's substantial savings fromnot having to add peopl e.
Q And then that would result in |oss of jobs and woul d
further increase the reduction in union head count?

A No, it would nean that we would not have to add peopl e.

Ri ght now we -- given the current absenteei smissues at the

mnes, we're going to have to add people to keep the equi pnent
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running. So if people mss fewer days, we avoid addi ng peopl e.
Q Wl |, but union head count has been goi ng down, not up
isn't that true, sir?

A That's generally true because of attrition. W had a |ot
of retirenents, particularly at the federal location, and a
nunber of them at Hobet as well.

Q And then in addition to the wage cuts that union enpl oyees
are taking, they are also foregoing their future projected wage
I ncreases?

A Not entirely. W' ve proposed that the wages woul d be
fixed, | believe, through 2014. And then there would be

i ncreases, contractually, in both 2015 and 2016.

Q Are those increases that you are going to give your
nonuni on enpl oyees as wel | ?

A W haven't actually got a conmtnent to the nonunion

enpl oyees on maki ng any changes. Again, their wages are

adj usted in accordance with narket.

Q And so you could, then, unilaterally, and at any tine,

I ncrease nonuni on wages?

A We could, but we provided the union the assurance that if
we rai sed equi pnment operators at nonunion |ocations, then
peopl e in those conparable positions in the union |ocations
woul d al so receive a commensurate raise. So we -- we heard
that concern fromthe UMM and provi ded that assurance, |

believe, in our third 1113 proposal.
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Q Now | want to talk a little bit about that. Wen we had
the deposition, we had a discussion about those potentia
future wage increases. And | think you indicated that you
needed a --

MR PERILLO Well, strike that.
Q You indicated to nme that nobody actually knows what the
amounts of those future wage increases will be; they'll be
deci ded by managenent at the tine.
A Again, as is consistent with the pay practice for sixty
percent of our entire work force, the salaried and nonuni on
enpl oyees are adjusted in accordance with market. So when the
mar ket is down or flat, they receive no increases; when the
mar ket i nmproves and the conpany's perfornmance is better, they
do receive annual reviews, and oftentinmes, increases.
Q And you told me in the deposition that you wanted
certainty -- and you used the word certainty -- in the sense
that wages would rise and fall with what you perceived to be
the market; is that correct?
A | believe you're mscharacterizing it a bit. | think what
| said was we need certainty on our -- on our projected costs
that costs won't raise artificially, that indeed they only
raise as the market allows us to, to enhance | abor costs.
Q And you referred to that as the certainty that our costs
will rise and fall with the market.

A General |y speaki ng, yes.
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Q And is that the expectation of your |enders and potentia
I nvestors?
A | believe that woul d be the case, yes.
Q So they are aware that wages could go up based on
managenent's di scretion and not based on anything that they
woul d | ook at and see, for certain, what the wage woul d be on
any particul ar day?
A | believe any investor, any bank woul d expect the
managenent to -- to -- to nmanage the enterprise in that fashion
that | abor costs are only increased when there's an
opportunity, when there's a margin that allows that because the
mar ket has inproved. | believe that's the job they woul d
expect us to do.
Q And so in answer to ny question, though, you believe that
they are confortable with certainty in the sense that wages
wi |l change in a way that they don't know, but believe you wll
do in accordance with the market?
A Yes, | believe they --

MR. KAM NETZKY: But --

THE WTNESS: |'msorry.

MR. KAM NETZKY: -- he's asked it three tines. The
Wi tness has answered. He doesn't |ike the answer, so he asks
it again, and then this is endl ess.

MR PERILLO | actually think the witness just did

answer the question, Your Honor.
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MR, KAM NETZKY: So why did you re-ask it?
MR PERILLO \Well, he did just now while you were

t al ki ng.

THE COURT: Gentlenen, now, that's the conversation
you don't get to have. |'Il overrule the objection. The
answer -- the question and the answer will stay in.

M. Perillo, you may proceed.

MR, PERILLO  Thank you, Your Honor. And again,
apol ogi ze to the Court.
Q And you had not actually projected out into 2017 and 2018
what your costs and expenses will be in your business nodel,
correct?
A Qur current business nodel extends just through 2016.
Q Wien we had the deposition, | think you agreed with e
that things bottomout this year and next year and then
gradual Iy inmprove, and that's even shown in your plan, correct?
A Again, we've already determ ned that the Cctober bank plan
pricing is overstated, so | don't think that's the best
reference point. But | do believe I did acknow edge in ny
deposition that we generally expect the market to inprove after
a period of substantial depression. Wat's nuch in debate
right nowis how |l ong that depression lasts. At this point
we're fairly confident that prices will be depressed through
all of '"13, probably all of '14. Then, generally, the

consensus anong nar ket prognosticators is that prices should
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begin to gradual ly inprove.
Q Now, were you in court when M. Huffard gave the col ored
slides that show how concessions were distributed out anpngst
various groups?
A Yes.
Q You saw that he had a slide that showed that unionized
enpl oyees were nmaking thirty-six percent of the total
concessions; do you renenber that?
A | recall the slide.
Q And nonuni on enpl oyees are maki ng four percent of the
total concessions?
A Yeah, | believe that's correct with respect to what's
reflected in the business plan, although I don't think that
captures the changes that we've made that are not in the
busi ness pl an.
Q So the ratio is approximately nine to one, thirty-six to
four?
A Again, I'mnot sure it's a relevant conparison, because
again, we've outlined changes here that are pretty extensive
that are not in the business plan.
Q If I take that nine to one and I convert it into a
percentage, it's about eighty-seven percent, isn't it?
A | don't really understand your questi on.
Q That ' s okay.

MR PERILLO [I'Il withdrawit. Permt nme a nonent,
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Your Honor, while | catch up with ny notes.

Q | want to talk to you, just briefly, about contractors.
There are about 200 contractors, but only about fifty to sixty
of those are actually doing jobs that are conparable to UMM
menbers in mning, isn't that correct?

A No. | believe the -- | believe the portion you're
referencing are those that are actually enployed by the
contract mning conpany. W have one contract mning conpany
on our property that enploys fifty to sixty people. The

bal ance of the 200 are al so doing jobs that are conparable to
UMM jobs, just at different |ocations.

Q And they're spread out anmongst all of the conpl exes?

A Yes.

Q And what are they, engineers or nechanics or what?

A They're electricians, they're equi pment operators, they're
bel t mai nt enance peopl e, sonme short termconstruction jobs.
It's a variety of |ocations and classifications.

Q Is that 200 in a contractor group listed inside your
nonuni on enpl oyee head count, or is that a third group?

A Again, | believe we've recited the nunbers correctly.
There are approxi mately 4,000 Patriot enployees and there are
approxi mately 200 contractors that go to work on our property
every day, including the -- the group that we just descri bed.
Q But what |'m asking, though, is in that group of

approxi mately 1,259 nonunion mners, is that inclusive or
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excl usive of the contractors?

A That excludes the contractors because they' re not

enpl oyees.

Q So that if we actually | ooked at the proportions then, we
woul d see approximately 1,650 union mners, 1,250 nonunion

m ners, and then plus another 200 nonuni on contractors?

A That would be correct.

Q And those contractor enpl oyees are not included in either
of the concessionary groups, correct?

A I"msorry, I'"'mnot sure | know what you nean by

concessi onary groups.

Q Vell, they' re not taking particular wage freezes or wage
cuts or foregoing future wage increases?

A Actual ly, | believe there's already been a review of
contract rights and they've al so been adj usted.

Q But those enpl oyees are actually enployed by the
contracting conpany, are they not?

A That is correct, but we negotiate with the owner of the
conpany what rate we will pay for the services provided, both
for the contract mner and the contract service provider. So
['"'m-- I"mconfident that those rates have been adjusted as
wel | .

Q And what |I'mgetting at, though, sir, is you' re paying the
contracting conpany; that conpany is setting the wages and

benefits of those 200 contracting enpl oyees.
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A That is true.

Q When you di scussed Gateway with M. Kam netzky, you didn't
mention what the size of Gateway is as an operation. The
Gateway Eagle m ne has approximately, what, forty mners at it?
A Actually, it's two sections now, so | believe it's about
bet ween 85 and 100, thereabouts.

Q And that's at the Gateway operations conbi ned?

A No, the total nunber of Gateway contract enployees is nore
on the order of, perhaps, 250 people, in round nunbers.

Q I think I understood this, but | want to cover it. 1In
your direct testinony you indicated that in addition to the
underwat er supply contracts, your parents, Peabody and Arch,

al so passed through to Patriot certain environmental
liabilities as well?

A Yes, they did.

Q Are those the liabilities that have been commonly known as
ARO in this case?

A Yes, | believe they're captured in that category.

Q And that includes the seleniumobligations that are anong
the obligations you say can't be reduced?

A It would include selenium but many of themare different
types of water treatnent and environnental mtigation, but it

i ncludes all of that.

Q Sir, are you famliar with the concept of an operating

rati o?
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A I"mnot really sure | know what you nean by that.

Q In other words, the conpany's operating revenues divided
by its operating costs?

A kay, | understand that. That's not a netric that |
normal |y use.

Q Do you know what the proportion of l[abor is to your
operating costs in your unionized operations?

A | couldn't quote the nunber; | just don't recall.

Q Do you know the order of magnitude is about thirty
percent ?

A I would say it's generally in the range of twenty-five to
thirty percent, nore or |ess.

Q And in your nonunion operations it's slightly higher; it's
general ly around forty percent?

A ['mnot sure if that's the case or not. That could be.

Q And have you | ooked to see what proportion of your profit
or EBITDA is produced in your unionized operations rather than
your nonuni on operations?

A It"s very difficult to get a neani ngful nunber in that
fashi on, because in many cases we have union preparation plants
and | oadouts that ship nonunion coal. For exanple, at our

Vel I's conpl ex, eighty percent of the production is froma
nonuni on operation, but the Wlls conplex preparation plant

| oadout is union. So it's difficult to distinguish the two,

qui te honestly.
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Q So you can't say?
| can't say with certainty that it is or is not correct.
In your deposition we had a discussion, though, and it is
just an arithmetic fact that your union enpl oyees are about
fifty-seven percent of your remaining mners and represent
about, roughly, sixty percent of the total production?
A I'I'l agree with the percentage on the mners; | don't know
If it's accurate on the production or not. They do represent
about fifty-seven percent, or fifty-seven to sixty percent of
our hourly mne work force.
Q Hasn't Patriot, in this bankruptcy, previously stated that

we produce about sixty percent of the actual tonnage?

A | can't say with certainty, but if you' d like to point me
to alocation in a disclosure statement, I'Il try to verify

t hat .

Q | don't actually think a disclosure statenent's been filed
yet, but --

A I nean a declaration; sorry.

Q Sorry. Sorry. Wat about this neasure: do you know what

percent of your revenue comes out of your union operation?

A | don't recall it offhand.
Q I want to discuss with you the deferral of CAPEX shown on
slide 5, | believe. You're famliar with the concept of an

internal rate of return?

A Yes.
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Q And Patriot, it's safe to say,

woul d not nmake a capital

expenditure unless the internal rate of return suggested that

it would increase your profitability, correct?

A Yes, that's generally the case.

Q And there may be some CAPEX that goes into maintenance,

just to maintain machi nery and equi pment in a useable

condition. But for investnent purposes, it only nakes sense to

invest in capital if you' re going to get a greater return than

t he noney.

A Yes.

Q And in fact, you then anortize
i nvest ment over tine, correct?

A Yes.

and depreciate that capital

Q And then that is entered on your corporate P& as an

expense, correct?

A Correct.

Q Now, it makes sense, then, if you are cash short and you

do not have the cash to nmake an investnent, that you would do

sonet hing el se, correct?

A Sonet hi ng el se other than --
Q Vel l, you would have to defer the expense?
A I"mnot really follow ng your question
Q Wiy do you not, for exanple, |ease equipnment?
W do. W certainly did prior to filing on July 9th.
Actual ly, after we -- we filed, it becane very difficult to
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| ease equi pnent because nmany | easing conpanies don't want to
deal with a conpany that's in bankruptcy. So at that point, we
really didn't have the option of |easing, but throughout the
course of 2011 and nost of 2012 the conpany nade extensive use
of equi prent | easi ng.

Q And in fact, isn't that another technique you can use in
order to control the problem of cash versus investnent?

A It's a way to spread out the inmpact of -- of an equi pnent
purchase. But for instance, you can't |ease a shaft or a slope
or a borehole because it's a hole in the ground. So a |ot of
devel opment capital has to be cash and can't be | eased; we
don't always have the flexibility. And again, in

reorgani zation, as we are now, it's difficult to |ease

anyt hi ng.

Q I would Iike you to go to the next slide, which is nunber
7. In the vertical bar, the green bar that is on the left-hand
part of the chart, you ve calculated out on a -- | believe this

I's a per-enployee basis of the costs of your retirees?

A Yes.

Q Now, that includes both union and nonunion retirees?
A Yes, | believe that's accurate.

Q Coal Act and non-Coal Act?

Yes, | think it's everything that fits into the category
of post-enpl oyment obligations.

Q And so that relates back to slide 1, all of those people
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in all of those categories?

A Actually, slide 1 includes active as well, but it -- it

I ncl udes everything that's not active, if you will, on slide 1
Q No, the active --

A And - -

Q -- enployees are in the denom nator.

A That's correct, in the denom nator.

Q And the other -- the enployees they are carrying, so to

speak, are in the nunmerator, correct?
A Except it woul d exclude the Peabody-assuned group,
bel i eve.

Q That was ny question, sir. And you re not suggesting,

then, that as a result of this proceeding, you'll be able to
elimnate that left-hand bar. There are still going to be
categories that can't be elimnated, |ike Coal Act people?

Isn't that correct?

A Yes, it's ny understanding that we -- we will not be able
to secure any relief on the Coal Act obligations.

Q Do you know -- going to slide 8 -- what percent will be in
the | eft-hand green bar if you are successful in getting the
VEBA to replace your obligations for retirees?

A | don't recall the nunber offhand, no.

Q I want to talk to you a little bit about the problens
relating to enpl oyees and bonuses. You said in your direct

testinmony that the managerial people could | eave and go work
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el sewhere. That's actually true of every single enpl oyee at
Patriot, isn't it?

A That is true, yes.

Q And every one of those enployees is going to face the job
mar ket that exists in this industry in the United States in
2013, if they decide to | eave, correct?

A Yes, and that's exactly what we're focused on, naking sure
that we neet the market and what the market's willing to pay

t hose people if they do choose to go sonmewhere el se.

Q You woul d agree with nme that anongst the expenses that PWC
has identified as cash expenses that you could avoid, there is
the thirty mllion dollars in the line that goes to bonuses for
nonuni on people, correct?

A Yes, the nunber you' re referencing captures the proposed

i ncentive plan that we have -- we've asked permission fromthis
Court to approve for 2013, plus paynments that would occur in
"14, '15, and 2016. But it's significantly broader than just

i f you would characterize it corporate managenent. That

i ncl udes people at the mnes, mne superintendents, |ongwall
coordi nators, operating personnel that are critical to the

or gani zati on.

Q Sonme of those peopl e nake hundreds of thousands of dollars
and some nmeke | ess than that, correct?

A There is a broad range, yes.

Q The --
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MR. PERILLO  Excuse ne for a nmonent, Your Honor.
Q In your direct testinmony you indicated that those people
woul d, in sone cases, get |lower paying jobs. In sone cases
they are going to get |ower paying jobs.
A W certainly have had that case in -- in a nunber of
situations, particularly young m ning engi neers, severa
accountants that have taken positions at |ower pay just for the
j ob security.
Q And then, by definition, every single one of those people
already has a higher paying job at Patriot than the job they
are leaving to go to?
A No, I'mnot sure | would characterize it as every one of
those people. There are specific cases where we have seen
peopl e choose to take a | ower pos -- |ower paid position
because they prefer to have the job security versus a conpany
that's in bankruptcy then they think may be forced into
| 'i qui dati on.
Q In your testinony earlier this nmorning, you indicated that
you thought Patriot was going to breech its liquidity covenant
before the end of this year. Wre you in the courtroom
yesterday when M. Huffard said he thought it would be in the
first quarter of next year?
A I was in the courtroombut | don't believe that's what M.
Huffard said. | believe what M. Huffard said was the conpany

would literally run out of cash early in 2014. W breech the
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liquidity covenant if we fall below 100 mllion dollars and

W t hout the 1113, 1114 savings, we will certainly hit that
nunber in nmy view, late in third quarter, early fourth quarter
of this year at the |atest.

Q Near the end of your testinony you responded to a question
from M. Kam netzky where you said, "That the biggest
beneficiaries of re-organization would be our nenbers because
in the case of a liquidation they would only get pennies on the
dollar.” Do you recall that?

A Yes.

Q Have you produced a liquidation analysis that you' ve
shared with the UMWA?

A No.

Q O any other constituency in the case?

A I"'mnot aware that a full Iiquidation analysis, as such
has been prepared. |'msinply speaking fromny experience in
this business where |'ve been involved in buying conpani es out
of bankruptcy in years past and seen the |iquidation val ues
that result.

Q You al so took unbrage at the suggestion that Patriot has
not vigorously pursued Peabody. WAs there a reason why Patri ot

coul d not have sued Peabody in 2008?

A I wasn't at Patriot in 2008 but nobody has made clear to
me that there is a -- a cause of action, quite honestly, that
woul d support the litigation. |1'mnot aware of a claimthat --
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that could have been the basis for such litigation

Q Wl | Peabody doesn't think there's one now That's why
they're defending thenmselves. 1Isn't that correct?

A That's Peabody's view. |'mnot safe in saying that I
agree with that view but I amcertainly supportive of doing
exactly what we're doing which is having our attorneys | ook
through the files, ook through the e-mails, |ook for every
opportunity of potentially hold Peabody accountable for any
claimof action where we can force themto -- to shoul der a
portion of this |oad.

Q Did that investigation conmence after you got into

bankr upt cy, correct?

A | can't renenber exactly when it started but | think it
probably did start in -- in approximately the third quarter of
2012.

Q Since you testified earlier today that Patriot |ost
revenues sonewhere in the nei ghborhood of 160 or so mllion
dollars in 2011 al one when you were COO of the conpany, why
didn't you start an investigation then?

A Well, again, I"'mnot sure at that point we knew of a basis
for any litigation to be filed. Again the fact that we're
servicing a contract that Patriot's -- Patriot had agreed to
service and doing so at |oss does not initself, in nmy view,
giveriseto-- toalegal claim So | think that search is

ongoi ng and that answer wi |l be determ ned.
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Q Just one backtrack to the chart that's still up on the
screen there, M. Hatfield. | thought | heard you say that
Consol is the largest coal conpany in the U S ?

A It's one of the largest. It's -- it's at least in the top
three and | think by revenue, it may be the largest at this
poi nt .

Q Yeah. It's certainly not the | argest coal conpany by
Itsel f, however.

A You nmean in the world or the U S.? I'mnot sure what your
guestion is.

Q In the US.

A It's either Peabody or Consol, | can't renenber. They
trade one and two positions fromtinme to tine and | don't
remenber who's top right now.

Q And | want to talk to you a little bit about the 1113,
1114 process. You agree with ne that the UMM doesn't tel
Patriot who is supposed to be on their bargaining conmttee,
correct?

A That's correct.

Q You nake that decision yourself, right?

A Yes.

Q And you know that M. Roberts makes the deci sion whose on
t he UMM bargai ning commttee, correct?

A Yes, | believe that's correct.

Q And, in fact, you know fromyour experience with union
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conpanies that it's a federally protected right that each party
nanes its own negoti ators?

A | believe that's correct.

Q Ckay. And so if M. Roberts puts M. Buckner on the

negoti ating commttee, he's on the negotiating commttee, isn't

that true?

A | certainly wouldn't disagree that he has that authority
but --

Q And --

A -- but M. Buckner, to ny know edge, did not participate
in the neetings if that's -- if that's your question.

Q Vel l, you nost recently nade a new proposal to the union

on the 23rd, isn't that correct?

A Yes.

Q And M. Buckner showed at the neeting to discuss that
proposal, right?

A He attended the April 25th nmeeting. | believe that's the
first one that he had participated in.

Q There are still information requests about that proposa
that are outstanding today, are there not?

A | don't believe that's the case. | believe we've been
responsive to the questions that were posed if you're
referencing particularly the informati on request that cane in
prior to the April 24th neeting.

Q Ckay. Sone of those requests were still outstanding when
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the neeting started, were they not?

A Yes, in part, because Bl ackstone was -- had agreed to show
up on the 25th and share a presentation that answered ninety
percent of the questions. So the answers were comng in the
formof Bl ackstone's presentation on the norning of April 25th.
Q And they answered ninety percent that nmeans ten percent is
still outstandi ng?

A No, because they remai nder question was on the tender
royalty that the new conponent that we added to enhance the
VEBA and that was a question that | answered after Bl ackstone
left the nmeeting. | shared a spreadsheet with UMM detailing
1.2 billion tons of reserves that upon which they would earn
that royalty strain of income. QCbviously doing the math
resulting in hundreds of mllions of dollars flowing into the
VEBA.

So we shared that information with him And | believe
that answered the last of the series of questions that were
posed late in the day on the 25th.

Q You indicated that there were savings that were not in
your business plan that you had taken advantage of ?

A Yes.

Q Can you tell me how nuch nmoney that is?

A | can't recite the nunbers but specifically, for instance,
t he wage cuts on union workforce as we did the revi ew and

brought everything in line with regional markets, that resulted
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In wage cuts for about fifty percent of our non-union mners
and that isn't in the bank | oan.

Q And, though, as we discussed earlier, those people are
enpl oyees at will, correct?

A Yes.

Q They have no contract with you and you can change their
conpensation daily if you desire to do it?

A W can but we essentially have to survive in the nmarket so
it's essentially the regional |abor market that sets the scale.
The sane thing that Al pha pays or Arch or any of our other
conpetitors. W have to neet the market.

Q I want to talk to you a little bit about the withdrawal
liability and the pension proposal that is outstanding. No one
at Patriot has actually anal yzed the effect of withdrawal on a
creditor claims, isn't that true?

MR. KAM NETZKY: Your Honor, | object. This is beyond
the scope of both his declaration and direct exam nation. He
didn't touch on this with a ten foot pole.

THE COURT: M. Perillo?

MR, PERILLO \Well they have a proposal actually to
avoid -- as | understood M. Hatfield testify, avoid the
effective withdrawal by remaining in the plan. So | think it's
a pertinent question to ask if anybody anal yzed the effective
wi t hdr awal .

THE COURT: Al right. [I'Il overrule the objection
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and allow the question. |If you know, M. Hatfield, you may
answer the question.

A Yeah, I"'mnot qualified to get into detail analysis but
the -- what we concluded, frankly, was that the triggering the
w t hdrawal claimand forcing that into the claims pool was
just an untenable situation. It would create severe issues
particularly in the formof damage to -- to anong others, the
union's position as a claimorder. It would damage their
position. It would create issues, certainly, with our senior
bond hol ders and so we nmade a determ nation that we wanted to
avoid triggering that liability and i ndeed work toward an
accomodati on of remaining in the 1974 pension plan.

Q This was your very first attenpt at 1113, 1114

negoti ations, correct?

A This is the first tine |'ve personally been involved in
them yes.

Q Vell, in fact, it's the first time you' ve personally been
i nvolved in collective bargaining negotiations, isn't it?

A That's not actually true. 1've been involved in
col l ective bargaining negotiations in nmy prior years,
particularly in the Massey organization. But this is the first
time |'ve ever been involved in 1113, 1114

Q And when you were at Massey, were you actually at the
table with the union?

A Yes. Particularly with respect to negotiating terns on
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acqui red properties.

Q And | thought you told nme in your deposition, this was
your first set of concessionary negotiations were you were
attenpting to achieve concessions froman existing union
contract ?

A | don't believe that's the way | would characterize it.
['I'l 1ook at the page if you want ne to but | was definitely

I nvol ved in discussions and negotiations earlier in ny career
where we were seeking to nodify terns to the direct bargaining
W th the union.

Q Al right. | thought you told nme at your deposition that
this was the first time you' d actually been at the table in a
bar gai ni ng session as a nenber of the negotiating team And I
said, | take it fromyour answer then that this is also the
first tine you' ve attenpted to negotiate a concessionary
contract. And you said, that's accurate with regard to ny
direct participation. 1Is that still accurate?

A Yeah. | would characterize it as this is the first tine
|'ve stayed at the table and been the |ead negotiator. In ny
role at Massey on -- on a couple of occasions, | was supportive
of the bargaining teamthat was attenpting to develop a
concessionary contract with the union

Q All right. So let's go to slide number 9 then. And | ook
at your 1114 proposal. These bars tend to sl ope upwards

and to the right. But if | understand the situation, M.
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Hatfield, nobody fromPatriot has ever been able to give a
reasonably precise valuation of the claimor equity stake in
any of the five bars that's shown on this chart, isn't that
true?

A No. | believe we have shared information with the union
on multiple occasions. Blackstone has made presentati ons on
what the range of values is likely to be and what vari abl es
effect that valuation. W did so when we were tal king about it
in the context of a claimand made a specific presentation to
the UMM on what we thought that range may be. They've al so
had i nput from Pri cewat er houseCoopers as to what they think
that range of value may be. More specifically when we started
tal ki ng about converting the claimto an equity position --
thirty-five percent equity, we nade the presentation that I
referenced earlier, on April 25th, and we believe, showed the
uni on, what we think the range of values are likely to be and
how -- what, you know, what is the apparent fact that it's
tough to get a prem se nunber until you actually go the market
and validate it but we've shown himvery clearly, | think, what
the likely value range is.

Q Vell, sir, not to put too fine a point on it, at that nost
recent neeting with Blackstone, they told PnC that their

i ndi cated val ue was too high and that Bl ackstone thought it

was approxi mately one-and-half billion to

one-and-three-quarter billion, correct?
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A I"mnot sure the -- the conclusion was that precise but |
do agree that there's a difference of opinion as to what the
enterprise value is and dependi ng on whet her you take the PwC
anal ysi s approach or the Bl ackstone anal ysis approach.

Q And in the Bl ackstone analysis report, the thirty-five
percent equity stake mght be as worth as little as fifty-six
mllion and m ght be worth as nmuch as 400 and sone odd mllion?
A Again, the presentation speaks for itself. | believe you
have a copy of it. But there is certainly a substantial range
depending on a variety of issues that are yet to be resol ved

I ncluding things |ike sub-con and final settlenent of the
union's actual claim There's a difference of opinion at this
point as to the size of their claimand all those things can be
worked out in ny vieww th a cooperative discussion.

Q But those were the nunbers that were shared at the neeting
on the 25th?

A Yeah. | can't recite the nunbers but | would agree there
was a broad range al ong those |ines.

Q Now the chart that you ve got here shows that there was an
increase in the cash contribution fromten to fifteen mllion
between the first and the second proposal, correct?

A Yes.

Q The current proposal has withdrawn the fifteen mllion
correct?

A No.
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Q So you're still planning to give fifteen mllion dollars
In cash into the VEBA?
A We offered the union one of two alternatives. CQur
preferred alternative is to continue the status quo retiree
medi cal coverage through the end of 2013, so the VEBA takes
responsibility for admnistrating the benefits on January 1,
2014. W propose that we would use the fifteen mllion dollars
to bridge that gap. It's an additional cost of approxi mately
thirty-six mllion dollars. And -- but we did so wth the
request that the union consider funding the deficit of
approxi mately twenty-one mllion dollars through the VEBA. And
to do so using the -- the VEBA equity position as collateral.
So if the union agrees to that arrangenent then the fifty
mllion gets used to bridge coverage for the second half of
2013. If the union does not agree to that |oan arrangenent
then the fifteen mllion would remain as the contribution that
woul d be effective July 1, 2013.
Q And the | oan you're asking fromthe UMM for that purpose
i's about twenty-one mllion dollars, correct?
A W said, | believe, up to twenty-one mllion dollars.
Q And so it's not deferred to January 1st of 2014 and get
fifteen million. |It's deferred to 21 -- to 2014 with a fifteen
mllion and a |loan fromthe UMM to fund the tine between now
and January 1 of 2014, correct?

A It's not quite correct. The conmpany would continue to
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adm ni ster the program pay the retirees and provide the sane
coverage that they're enjoying today and do so through the end
of the year. The conpany has agreed that if the union woul d
bridge up to twenty-one mllion dollars of what we believe is
the deficit that the conpany woul d be responsible for the risk
associ ated wi th nanagi ng the programthrough that period of
tinme.

So there's sone risk that the conpany may end up spending
more than fifteen mllion but -- but that's the deal that we've
put on the table.

Q Al right. What |'mgetting at, sir, is as of January 1
2015, there's a -- 2014, excuse ne;, there's not going to be an

addi tional cash contribution of fifteen mllion dollars under

t he VEBA?

A That's correct. At that point we expect to have the -- we
woul d expect to have the -- we would have to have the equity
noneti zed and substantial noney -- hundreds of mllions of

dollars in the VEBA through that process.

Q And that -- then that could produce something in that
range, we discussed previously, between fifty-six sone odd
mllion to 450 sone odd million?

A Again, | can't recite the nunbers but we certainly believe
it"s in the hundreds of mllions of dollars range.

Q I just want to look at a couple of the other bars on the

graph. WII you | ook between bars two and three. They both
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have enhancenent and extension of profit sharing plan. This is
about half way down those bars. Do you see that?

A Yes.

Q In both of those cases the enhancenent was a |lifting of

the ceiling, correct?

A Yes, | believe it was a lifting of the ceiling and also a
lifting of the annual contribution rate. | believe a couple of
nunbers changed so | don't -- | can't recite the proposals but
iIf you'd like for nme to pull themout fromthe notebook, | can
do so.

Q And I"'msatisfied with the answer. You recognized,
however, that in both of those enhancenents, you still don't
expect any additional noney to go into the VEBA fromthe profit
sharing until 20167
A Not necessarily. Again, the profit sharing was
essentially designed in response to the union's conplaint that
we had used pricing just too |low in our bank plan that indeed
prices are going to recover nuch sooner and the conpany's just
in a tenporary liquidity crisis. And so things are doing to
great very soon

In responsive to that -- to that allegation which,
frankly, we disagree with, we essentially said we'll give you
the benefit of that inprovement. And indeed if the conpany is
profitable sooner, then you'|ll get -- you'll get benefits

sooner that could be substanti al
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Q If you achieve the results you project in your plan, wll
there be any additional noney fromthe profit sharing that goes
into the VEBA before 20167

A Yes. Using the pricing that's in our plan and in which
case the union's pricing assunption would be wong then there
woul d be no material contribution to the VEBA until 2016.

Q And then it woul d be approxi mately two-and-a-quarter
mllion dollars?

A Again, it depends on where pricing wounds up. But it's --
It begins to becone positive in 2016 and hopefully future
years.

Q As projected in the plan, it would be two-and-a-quarter
mllion dollars?

A | don't recall the precise nunber

Q The fourth bar indicates that you clarified the effect of
t he Peabody- Assumed G oup proposal. As we stand her today, has
the union's request or popul ation details on the

Peabody- Assuned G oup been fulfilled?

A | believe they have. [|I'mnot aware of a -- of a

di sagreement or a lack of delivery information in that regard.
Q The thirty-five percent equity stake in this fifth bar is
based on the Mercer evaluation that the claimis one billion
dollars, isn't that correct, sir?

A Yes, | believe in the Bl ackstone presentation, the -- the

calculation is prem sed on the union having a claimval ue of
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approxi mately one billion dollars.

Q And that pertains only to current retirees, correct?

A | believe that's correct.

Q That does not include active enpl oyees who nmay retire,
correct?

A It's nmy understanding that that category would be a 1113
claim D fferent category, different treatnent.

Q And Mercer's analysis is that those people would be
approximately an additional 400 mllion dollar liability?

A That's approxi mately correct.

Q And at these neetings, M. Cobin (ph.) was allowed to
participate, was he not? Meetings you had | ast week?

A No. M. Cobin --

Q Didn't the UMM expert on val uing the claimhave

di scussions with your experts?

A Yeah. In the neetings |ast week, there wasn't a M. Cobin
present. Are you referring to a PwC person?

Q Yes, | am

A The -- Perry and Adam were the only two PwC peopl e
involved in the neetings on the 25th. M. Cobin wasn't

i nvol ved.

Q You know from t hose di scussions that the UMM s anal ysi s
is that the value of the claimis approximately 1.8 billion?
A W're aware that PwC has -- has proposed a hi gher nunber

and we've attenpted to close that gap, frankly, by having
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Mercer work directly with PwC with very limted success. Quite
honestly, we've -- we've gone as far as to have Mercer take the
PwC assumptions and put themquite literally into their nodel,
verbatimor mathematically and we still get a very broad
different in calculation as to what that claimvalue is. So
there's a substantial gap in the methodol ogy at this point that
needs to be reconcil ed.

Q Using the way you have calculated a thirty-five percent
equity stake, if you increased the retired -- the anount of the
retiree liability that tends to drive up the size of the equity
stake needed. Isn't that correct?

A Vell it's one of many variabl es, obviously. The other
variables will obviously be |ikelihood of sub-con or de-con and
a nunber of other things. But it's certainly one thing that
can nove the nunber.

Q All right. But holding those other things equal, if the
retiree liability goes up, the equity state is going to have to
go up to match it, correct?

A Yes, if you assume everything else is locked in and you
raise the union's claimvalue then their equity position wll

i ncrease.

Q Nei t her your nunber nor our nunber currently includes the
Peabody- Assuned G oup, correct?

A That is correct. Qur calculation and nethodol ogy assunes

t hat Peabody remai ns responsible for the Peabody-Assuned G oup.
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Q In the event that the declaratory judgnent is decided
adversely to Patriot that's going to add sonewhere in the

nei ghbor hood of another six or seven hundred mllion dollars
for the size of this pool, correct?

A | can't recite the nunber. | don't know if your nunber is
correct or not, but it would make the claimlarger certainly.

Q And it would nake it larger in that order of magnitude?

A | do not know.

Q Now in your direct testinony, you said that the union was
providing only about ten percent of the 150 mllion dollars in
concessions that the conpany is seeking, do you recall that?

A Yes, | believe | said our analysis of the union's proposa
was resulting in savings that were ten percent or so of what we
wer e needi ng and believed is necessary for the business.

Q Now, of your 150 million about half is the 1114 savings,
correct?

A Yes.

Q And t he union has proposed going into a VEBA correct?

A Yes, but with a big qualifier. Their proposal was we go
into a VEBA but put a billion dollars into the VEBA. Then they
came back with another proposal to put 800 million dollars into
the VEBA. So they're sinply asking for nore noney to go into
the VEBA than represents the entire value of the conpany. So |
don't call that a proposal that we can neasure and deliver as

val i d savings.
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Q In each successive proposal that the UMM has nade to you
we have dropped the amount that we request to be put into the
VEBA, is that not true?

A Yeah. |'maware of the two reference points that we just
described. I'mnot aware of the union dropping to a nunber
that we thought was representative of what's really achievabl e.
Q Are you not aware that our npst recent counterproposa

asks for an equity stay just as your proposal to us proposes an
equity stay?

A I"maware of that. The proposal we received | ate Saturday
ni ght, indeed does so, but it --

(Gap in audio)

Q -- require an initial cash infusion, correct?
A I"'mnot sure about that part. |'mnot sure if that's
correct or not. | think it's still prem sed on the fifteen

mllion and the so forth rolling forward to January 1st, 2014.
Q Pendi ng our agreenment on the precise terns of the VEBA,

our proposal would achieve the same seventy-five mllion that
your proposal woul d achieve, would it not?

A Only if you can assunme that the fifty-seven percent equity
can be delivered and | haven't seen any evi dence or validation
of that nunber being achievable.

Q Well, in fact, as you know fromearlier this week, there's
a large group of people who are opposed even to the thirty-five

per cent ?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

139




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

paTR OT Gl UFPERATI ON, et al .

A Yes, there are a nunber of people who believe thirty-five
percent was too nmuch to offer the union

Q But assum ng that yours is feasible and that ours is
feasi ble, they are going to achieve the sane seventy-five
mllion dollars in actual cost savings?

A Yes. | believe the difference is that the Patri ot
proposal is feasible and achievable and I'm not convinced t hat
the union's is. Hence, | have to gage savings by what |
bel i eve can actually be delivered.

Q And that's causing you to count the union's VEBA proposa
as zero dollars in savings?

A | don't believe you can count it if we can't get it to
closure. | believe the conpany's proposal can indeed be
brought the closure.

Q Now in the union's latest -- the union's |atest
count er proposal was provided to you on Saturday, which was two
days after your neeting -- your |ast neeting, correct?

A Yes. Yes.

Q And in addition to the VEBA that we just discussed, the
uni on proposed an additional twenty-six thous -- twenty-six
mllion dollars in wage concessions to Patriot?

A Yes, | believe it was actually characterized as a wage
free so | don't believe there were wage cuts as such

Q And while many of the sane itens were taken line fromline

out of your proposal, isn't that true?
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A Not many. | would say they -- they accepted a couple of
specific fromour proposal. One being the elimnation of shift
differentials. Another being the -- a proposal simlar to our

overtime proposal but they required higher premumtinme on
weekends so it's -- it's pretty tough to match up line itens
cause there are only one or two line items in their entire
docunent that match up with something we had asked themto
agree to.

Q The dol |l ar val ues that we pegged next to those proposals
were taken directly fromthe conpany's valuation of the
equi val ent proposals in your 1113 proposal to us. Isn't that
true?

A No. But if you' d like for nme to | ook at the docunent and
respond I will but, | believe, there are just a few of the
items that really match up with the conpany's proposal. One |
recall, is shift differential. They also nade a simlar offer
W th respect to overtime but they changed it fromthe nunbers
that we had -- that we had proposed because they required
doubl e time on the weekends.

So there are a nunber of twi sts and changes that nade it
difficult to conpare. Their nedical healthcare -- their
heal t hcare program savi ngs, that's an exanple was quite
honestly al nost de mnims conpared to the relief that we had
requested. We had offered healthcare proposal that essentially

aligned it with what we're providing to the other sixty percent
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of our workforce. But the union cane back with a proposal, on
Saturday night, that said instead they wanted to -- to put the
uni on wor kforce on the same plan provided by the 19 -- 1993
benefit trust. And the difference between that and the
union's -- the union's planis -- is pennies. Frankly, savings
we believe of -- of about a mllion dollars a year.

So it doesn't cone anywhere close to the level of relief
that we were targeting.
Q Wien you added up all of the different line itens in the
union's proposal, however, it canme out to roughly twenty-six
mllion dollars?
A No. | don't believe we agree with that nunber at all.
Q You're saying that is not the union's valuation of it or
that the conpany disagrees with the union's valuation?
A That may be indeed the union's valuation. | just don't
believe that that's the conpany's assessnent and measurenent of
the union's offer.
Q And let ne just see if | understand your other testinony.
Are you saying that we attributed nore value to a wage freeze
than you attributed to the identical wage freeze?
A No. W didn't propose a wage freeze. As I've -- as |'ve
descri bed previously, we had specific wage reductions for
service mne enployees and preparation plan enpl oyees that are
paid significantly higher than the regional market. On the

under ground enpl oyees, there was a work into a wage freeze.
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But you have to | ook at all the conponents together. But the
wage savings offered up by the union were a small fraction of
what the conpany had requested.

Q Wl | because twenty-six is |less than seventy-five,
correct? | nmean, we're not proposing to give you the whole
seventy-five mllion.

A Again, the seventy-five includes a w de range of
conmponents. Including things like, as | referenced earlier,
absenteeism renediation. Elimnation of sone of the personal
time. Union enployees can take up to about to about
forty-seven days a year off paid and our non-union enpl oyees
have about half that. So we're asking for a | ower number of
personal |eave days. Lower nunber of holidays. There's a
nunber of conponents that go into the seventy-five mllion that
are well outside the boundaries of wage.

Q I"d like you to go to the next slide if you would pl ease.
Wul d you | ook at the second bar, you indicated an inprovenent
here and that you gave us protection for UMM job opportunities
and offered to apply the terns and negoti ate agreenent any
future operation.

Now bet ween proposal one and proposal two, you were
seeking the sanme dollar value in concessions on 1113, were you
not ?

A Yes. The target was approxi mately the sane.

Q And the offer to apply the terms of the negotiated
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agreenent in future operations, neant to the concessionary
agreenent, right?

A Well, it meant the new agreenent that the union and the
conpany woul d agree upon

Q The one with the seventy-five mllion dollars of
concessions in it?

A Vel l, again, we believe the agreenent that we would settle
on and agree is representing the current market.

Q The union indicated to you we'd rather bargain from
scratch at future operations?

A | frankly don't renenber going into that |evel of

di scussion on that particular point. One of the specific
concerns they had was that we had identified mnes in our five
year plan and it wasn't clear to themthat they woul d have a
role at those m nes.

So that's why in going to the third proposal we naned
specific locations were we would work with the union to assure
that -- that their enpl oyees receive those jobs.

Q If we go to the other itemin the second bar, protection
for job opportunities, you recogni ze that the UMM and Patri ot
currently have a nenorandum of understandi ng on job protection
that provides for a three out of five ration of transferring
UMM peopl e to other job opportunities?

A Yes. That would be the job's MOU as its generically

referred to under the current national agreenent.
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Q You're proposing to elimnate that, aren't you?
A Yes.
Q And you're still proposing to elimnate that, are you not?

A Only with respect to our non-signatory operations. Again,
we' ve of fered substantial hiring opportunities at all of our
representative operations and even added operations to the --
to the portfolio, if you will, of mnes in which the union wll
have a position.

Q W go fromthe second bar to the third bar, you're stil
seeking seventy-five mllion dollars a year in concessions in
that third bar?

A Yes.

Q W go fromthe third bar to the fourth bar, you're stil
seeking seventy-five mllion dollars in concessions between the
third bar and the fourth bar?

A Yes.

Q And we go fromthe fourth bar to the fifth bar, the change
is that you're going to stay in the pension plan, correct?

A Yes.

Q That actually saves Patriot noney, to stay in the pension

pl an, correct?

A No.
Q It does not?
A No, because in our bank plan -- the Cctober bank plan, we

presume that there would be no pension paynent obligations, no
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I nstal | nent paynment obligations. The bank plan presuned
w t hdrawal and that the withdrawal liability becomes a claim
So there was no financial cost associated with remaining in the
plan or retiring that liability.

So that commtment in our fifth proposal indeed burdens
t he busi ness conpared to our bank plan by eighteen to twenty
mllion dollars a year.
Q Staying in the plan is actually several mllion dollars
| ess than what you're w thdrawal paynments would be. |If you
took the perpetuity payments of interest, isn't that correct?

MR KAM NETZKY: Judge he literally asked the same
question. | had to object.

THE COURT: M. Perillo?

MR PERILLO | -- | don't think it is the sane
question, Your Honor.

MR. KAM NETZKY: Your Honor, he asked is it going to
be -- isn't it don't you save noney by saying the plan. He
gave a long answer. And then he said, but is it any cheaper to
save the plan. And we're just doing everything twce?

THE COURT: Sounds |ike the sane question to ne al so.

"Il sustain the objection.

MR PERILLG I'Il withdrawit. [1'll withdraw the
questi on.

THE COURT: Al right.
Q In the union's final counterproposal to you, M. Hatfield,
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we actually wi thdrew the seven day proposal that you di scussed
In your testinony, isn't that true?

A Yes, | believe that's correct.

Q And that's because you objected to it as being not worth
anything to you until we took it off the table. Isn't that
right?

A Yes. And in that Saturday ni ght proposal it was renoved
but it was obviously prevalent in the prior office.

Q Vell, | nean both parties have nade pretty substantia
nmovenent in their offers, correct?

A Yes.

Q I nmean the two hugest noves that Patriot has made both
have cone since April 10th, correct?

A I"mnot sure that's the case but | woul d agree that both
parti es have nade novenents of substance.

Q Vell the big nove in your 1113 proposal is the pension
proposal, isn't it?

A Yes. Wth respect to 1113, | think that's accurate.

Q Ckay. That was only nade on the 23rd. And certainly the
equity stake was -- would you characterize that as a big nove?
A | think it's a nove that certainly hel ped the process.
['"'mnot sure if the nunbers are any different because claim
noneti zati on, we believe, gets you to the same point. Wat we
added was essentially certainty, neasurability, we think, with

the thirty-five percent equity conversion. But the intention
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all along was to give the union their full value as a claim
hol der and indeed the |argest claimholder in the pool of
people to who -- would enjoy the value of a reorganized
Patriot.

Q That nove was nmade on April 10th, correct?

A Wth respect to equity, yes. The claimposition, no,
that's been prom nent throughout all our offers.

Q The union's proposal that you had to change savi ngs by
changing the hourly salary ratio, do you know that nost of our
savings that cone fromthat proposal actually conme out of |arge
m nes such as Panther, not small mnes? Isn't that true?

A No because the nunbers are still wong. Panther puts
their fire bosses and belt examiners in the category of

sal ari ed enpl oyees. Those sane people are doing the sane job
for about the same pay are treated as hourly enpl oyees at other
union locations. So it's the sanme body count; they just get
put in a different position. And simlarly Patriot uses a
nunber of short term contractors because not all operations
require a lot of short termconstriction. So they' re probably
bet ween si xty and eighty hourly contractors at Patriot -- |I'm
sorry, at Panther that get overlooked at in nunbers. So in
short, the UMM anal ysis of Panther is just not mathematically
correct in ny view

Q But the savings are attributed to Panther, are they not?

A I"'mnot sure if that's the case or not. | believe the
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general calculation was a broad assunption on how nuch the
salaried hourly ratio of enployees can be changed and sone
generalization as to how nuch noney that creates. | don't know
If it was Panther specific or not.

Q | just have one last area of inquiry. Wll, before | get
there, the date that the UMM used to conpute these hourly
salary ratios was provided to us by Patriot, isn't that
correct?

A No. The study that's being referenced here as the -- as
the correct reference point was a third party study that --
that the union actually -- was purchased and suggested that we
purchase it as a reference point. So what they're calling the
correct set of nunbers, if you will, of nmarket reference, is a
third party study. But it is correct that the staffing

i nformation that the union has woul d' ve come from Patri ot

sour ces.

Q And provided to us fromPatriot itself, correct?

A Yes.

Q Now, | want to go into just one last things, M. Hatfield.
You said previously in your testinony that you thought a
consensual deal was the ideal solution in this problenf

A Yes.

Q Do you recall that? Your famliarity with union

negoti ations lets you know that our process is going to require

ratification vote of our menbership, correct?
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A | believe that's accurate, yes.

Q And do you know that ultimately the menbers are going to
hold their own fate in their own hands to vote on a contract?
A Yes, I'll agree that if you have a ratification process,
then the nenbers will ultimately determ ne whether they work or
don't.

Q Do you actually know any of the union mners?

A Yes, | do.

Q You've met then? Spoken to thenf

A At different locations, at different tines when | go to

t he m nes, yes.

Q Do you sincerely believe that our nenbers are going to
vote for the kinds of wage cuts that you' ve proposed for them
to take?

A In the first place, | believe, you re mscharacterizing
it. There are small segnents of the union population that wll
have nmore substantial wage cuts particularly those at surface
m nes and preparation plants where there's substantially nore
out of market, if you will, then our underground operations.
The under ground operations the wage changes is al nost de
mnims. | believe that people will vote for retaining a job
because jobs are scarce. In an industry, particularly in
Central Appal achia, that's being downsi zed by market forces by
twenty-five to thirty percent. There's thousands of coa

m ners out of work every day now. | believe workers at the end
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of the day will vote to protect their best interest which is
protecting their job and protecting the ability to provide
income to their famly and maintain their standard of |iving.
So yes | believe they will support protecting a job.

Q So it's your expectation then that if UMM were to put
this offer up to a vote, it would carry?

A I do not represent nyself as an authority on how the union
vote is likely to go. But | believe if people are described --
If this proposal is described accurately to the workforce and

t hey understand how this is being neasured and the urgent need
for this -- these adjustnments and that the fact that this --
the future of this conmpany indeed relies on these changes,
believe they will vote to support it because | believe they
wi || recognize that liquidation of this conpany not only gives
it no value, it elimnates their job.

Q In our previous conversation, sir, | asked you if you

t hought the likely consequences of a long and severe strike
woul d be Iiquidation, and you told ne that you thought it was.
I's that still your opinion today?

A It's still ny opinion that a |long and severe strike wll

likely lead to liquidation of the conmpany particularly if it's
a broad disruptive strike.

Q And that it would reduce the value of creditors' clains?
A I think it woul d danage everyone that's a stake holder in

this process.
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Q I ncl udi ng even the non-uni on conpani es?
A Uni on and non-uni on.

Q And | ask you, sir, then if you had a stri ke contingency

plan and you told ne no. |Is that still true today?
A I"mnot sure what you're looking for with respect to a
strike contingency plan. | don't think we have the ability to

conti nue operating these mnes wthout the workforce that we
enpl oy every day. So our strike contingency planis to
hopeful |y avoid a strike.

Q Thank you, M. Hatfield.

THE COURT: Al right. Thank you.

M. Russano, do you have anything briefly -- I'm
sorry, M. Kam netzky. D d you have anything el se?

MR, KAM NETZKY: Can we take a two minute recess just
because | think if we do that it would be nuch shorter than if
| doit on the fly?

THE COURT: Al right. W'Ill be in recess for five
m nut es.

MR, KAM NETZKY: Ckay.

THE COURT: Thank you.

(Recess from12:31 p.m until 12:44 p.m)

THE COURT: Al right. M. Kam netzky, you may
proceed with your brief redirect?

MR. KAM NETZKY: Yes, Your Honor. Thank you for that

break. | think it was productive cause | think | saved the
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Court two mnutes for every one mnute of that break. And we
can do this very quickly.

REDI RECT EXAM NATI ON

BY MR KAM NETZKY:

Q M. Hatfield, just a few follow up questions to the
guestions you had fromM. Perillo. Ddany 1113, 1114
proposal fromthe UMM propose that Patriot stop paying coal
act liabilities?

A No. They didn't put that in any of the proposals that
they submt to us formally.

Q Were you in court yesterday when M. Huffard described the
multiple factors that went into setting the size of the
thirty-five percent equity stake in the proposal -- in the

| at est proposal ?

A Yes.

Q And there were factors other than the size of the
potential claim is that right?

A Yes, there were a nunber of other factors.

Q And you recall those other factors or sonme of then?

A Yes. In addit -- in addition to claimsize, the -- the
wei ght in giving to substantial consolidation or
deconsolidation is -- was another variable. The valuation of
t he conmpany was anot her variable. Cbviously, coal equities are
somewhat tough to value right now because of the uncertain

mar ket and the precipitous to clinmb into coal equities over
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recent nonths. So those are anong the variables that | recal
hi m ment i oni ng.

Q And Patriot worked with Bl ackstone -- and M. Huffard at
Bl ackstone and his advisors in comng up with the formula that

yielded at thirty-five percent, is that right?

A Yes.

Q If we could just turn quickly back to page five -- or
slide five, do you have that in front of you still, M.
Hat fi el d?

A Yes, | do.

Q Let ne ask you this, if you could go to the fourth box:
Rej ection or renegotiation of unprofitable contracts. Do you
see that on page 5?

A Yes, | do.

Q Coul d you reject the contract outside of bankruptcy?

A No. W have no ability to do that.

Q If you could go to the |ast box on the slide: Reduction
of unsecured pre-petition debt. Can you reduce the size of
your debt outside of bankruptcy?

A No.

Q When was the last tinme the non-uni on workforce received a

pay increase?

A | believe it was 2010. There may have been a very snall
sector that got a raise in 2011 but I'm-- it was |late 2010,
early 2011
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Q And since that time, has the union received any pay

I ncreases?

A Yes. In fact, the union's received a nunber of increases.
In 2011 al one because that was a year of the new contract.

They received three raises in twelve nonths. They got one
essentially January 1, 2011, when the contract was signed. |
believe in around July -- or July, August of 2011. | can't
remenber the exact nonth. And then January 1 of 2012 there was
an automatic January 1 raise. So they received a nunber of

rai ses even as recently as January 1, 2013. There's a
contractual obligation for a -- what | believe was a dol|ar per
hour rai se.

Q So they -- you're saying the union received three pay

rai ses since the |ast pay raise of the non-union workforce?

A Yes. | believe that's -- | believe that's accurate.

Q And one of just a few nonths ago?

A Yes.

Q If we could just turn quickly to slide 9?2 And if you
recall -- do you have that in front of you? That's the 1114
proposal slide. Do you see that?

A Yes.

Q And we -- M. Perillo asked you about the new proposa

whi ch defers the inplementation date to January 1, 2014 from
July 1, 2013. Wy did you do that?

A W did that essentially at the union's request. The union
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expressed a great deal of concern about the -- their ability to
get this VEBA up and running and they were very concerned about
di sruption of benefits during the second half of 2013. So we
were attenpting to mtigate that concern, frankly, by agreeing
that we would maintain the status quo for the entire second
hal f of 2013 if they would essentially work with us. Wthout
really sacrificing any noney as such if they would provide a
| oan for the amount of cash that Patriot doesn't have, Patriot
woul d adm ni ster the program and take the risk of the benefits
costing nore than the forecast thirty-six mllion if they
would loan up to twenty-one mllion dollars to the VEBA and --
and | et us manage through that period providing the sanme | evel
of benefit coverage. That would | et the VEBA becone fully
funded nonetized in that with the conversion of the claiminto
dol lars and up and running -- be up and running by January 1,
2014.

MR, KAM NETZKY: Thank you. That's all | have.

THE COURT: Al right. M. Perillo, anything else for
M. Hatfield?

MR PERILLO  No.

THE COURT: Al right. M. Hatfield, thank you. You
may step down.

THE W TNESS:. Thank you, Your Honor

THE COURT: Al right. M. Kam netzky or M.

Moskowitz, are we ready to break for |unch?
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MR KAM NETZKY: Yes. This was our |ast w tness of
the debtors, Your Honor. So | guess this --

THE COURT: And, I'msorry, M. Hatfield, go ahead,
we're not going to hold you hostage over here, you've been on
the stand a long tine today.

MR KAM NETZKY: Yeah. | think this would be a good
tine to break given that we're about "turn over the podi unt
al though in this strange Bizarro Wrld.

THE COURT: Right.

MR KAM NETZKY: You know, we'll take nore time then.
But | think just in terns of where we are for the day we wanted
to after lunch raise with Your Honor an issue we have with
respect to M. Buckner. W'I|Il be noving to strike his
declaration --

THE COURT: Ckay.

MR. KAM NETZKY: -- for reasons that we could describe
then. And then ny understanding is that the first w tness that
Union brings will be M. Traynor, and as soon as we're done
with the brief remarks about M. Buckner | think we'll go
straight to that.

THE COURT: Al right.

MR, KAM NETZKY: Is that right, M. Perillo?

MR, PERILLO That is exactly what we discussed.

THE COURT: Al right. Al right. Then we'll be in

recess until 2 o'clock.
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MR, KAM NETZKY: Thank you.

THE COURT: Thank you.

(Recess from12:51 p.m wuntil 2:08 p.m)

THE CLERK: Please rise. Your Honor, we're back on
the record.

THE COURT: Al right, thank you. Be seated pl ease.

Al right. M. Kam netzky, you all have some requests
about M. Buckner's decl aration?

MR KAM NETZKY: Yes, Your Honor. As we indicated
we're going to -- the debtors are going to nove to strike the
decl aration of Mchael Buckner. And it's kind of for a very
sinpl e reason.

There are two types of flavors of testinmony in this
worl d, there's expert testinmony and lay testinony. The UMM
has not proffered M. Buckner as an expert. He admittedly
| acks expertise and rel evant experience in the key areas of his
declaration, and he's a long tine enpl oyee of the UMM. And,
anyway, it's too late for the UMM to try to proffer M.
Buckner as an expert, that ship has sailed | ong ago.

So that means that what we're left with is M.
Buckner's declaration has to satisfy the requirenments under the
Federal Rules of Evidence for lay testinony. And,
unfortunately, Your Honor, it just doesn't, and not even cl ose.
It doesn't conply with the personal know edge requirenents

under Rule 602, and it doesn't conply with Rule 701 that
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requires lay opinion testinmony be based on personal observation
and not on technical or specialized know edge. And, nunber
three, Your Honor, it's replete with hearsay. Unlike experts,
| ay witnesses don't get to rely on inadm ssible hearsay as the
basis for their testinony or opinions.

So, in fact, M. Buckner's testinony and decl aration
Is pretty clearly not adm ssible as lay testinony. What the
union's trying to do, which is often done, is they're trying to
evade the reliability and qualifications requirements for
expert testinony by cloaking M. Buckner as a lay witness. But
the Federal Rules of Evidence preclude doing that. And |I'm
quoting now United States v. Peoples fromthe Eighth Grcuit,
250 F.3d 630, "What is essentially expert testinmony may not be
adm tted under the guise of lay opinions, such substitutions
subverts the reliability requirenents for expert testinony."

Your Honor, taking a step back, what M. Buckner's
basically done is witten a brief. He recaps things he's
heard, things he believes, and he's telling the Court |'ve
| ooked at this, |'ve |ooked at that, I think M. Akunuri knows
better than their witness. That's very nice, and that's nmaybe
what an advocate does, but it's a textbook exanple of
nonadmi ssi bl e | ay testinony.

And what's interesting, Your Honor, this is not a new
problemfor M. Buckner. 1In the Anerican Conmmercial Lines

case, in this district, Judge Linmbaugh struck M. Buckner's
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decl aration because his statenents anounted to "nothing nore
t han speculation on his part." And Judge Linbaugh expressly
rejected the argunent that M. Buckner's general enploynment
history with the UMM -- renmenber, he's only worked for the
UMM, except for two years as a miner in the '70s, could
satisfy the personal know edge requirenent for |lay w tnesses.
And if | may hand up that decision from Judge Linbaugh.

THE COURT: M. Perillo, you ve seen a copy of this
case.

MR PERILLO  No.

THE COURT: Ckay. Let's showit to himfirst, before
you show it to ne.

MR, KAM NETZKY: It actually came up in his deposition
so I"'msurprised M. Perillo didn't take a ook at it before.
But it's a -- all | handed you, Your Honor, is a public case
that we found on Lexis.

But let's not take ny word for it, let ne be very
specific and very focused and give you very concrete exanples.
Let's start with M. Buckner's |engthy exposition on the
hi story of nedical benefits in the coal industry, and that's
paragraphs 25 to 54 of his declaration. Now, what he does
there is he speculates as to the notivation for conduct that
took place years before he was even born, testifies to
positions taken by parties in negotiations which he did not

participate, and nakes assertions about the subjective state of
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mnd of entities he's never worked for. And if you could turn,
Your Honor, to the board -- I'msorry, to the screen, these are
just a few excerpts fromhis declaration

When the NBWC convene in early 1946 a health and
wel fare fund for mners was the UMM's top priority.

Next one. The BCQA insisted in the 1978 negoti ations
that the funds no | onger provide health benefits to active
mners or retirees.

In the 1980s conpani es sought to wal k away fromtheir
obligations to retirees, he may know it, he may have heard it,
he may have read a book, but that just doesn't cut it.

M. Buckner has no firsthand know edge to these
events, so the testinmony is inadm ssible under Rule 602. And |
just want to quote -- and Rule 602 says it very clearly, "A
W tness nmay testify to matter only if the evidence is
i ntroduced sufficient to support a finding that the witness has
personal know edge of the matter"” -- personal know edge of the
matter.

And let ne quote U S. v. diver fromthe Eighth
Circuit, 908 F.2d 260, Rule 62, and | quote "Prohibits the

adm ssion of testimony concerning matters the witness did not

observe or had no opportunity to observe.” You can't just get
up, sit in a witness box and say | read a book, | spoke to sone
folks, and this is what | believe. It doesn't work |ike that.

THE COURT: And, M. Kam netzky, what's that cite
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again, 908 F.2d --

MR KAM NETZKY: 908 F.2d 260 (8th G r. 1990) U S. v.
diver.

Now, the sane probl em plagues M. Buckner's narrative
regardi ng the nore recent negotiations of the Gateway
col  ective bargai ning agreenent, which he goes on at length in
par agraphs 84 through 93 of his declaration. Al though M.
Buckner specul ates as to the purpose of the agreenent and
descri bes a play-by-play of events that supposedly transpired,
there's one big problem M. Buckner did not participate in
negotiations related to the Gateway agreenents. He has,
therefore, no personal know edge of the negotiations as
requi red under Federal Rule of Evidence 602.

And if you pull up paragraph 84 on the screen, | ook
what he wites in his declaration. "Elimnating pension and
retiree benefits at other UMV m nds woul d negate the very
purpose of the UMM in entering into the Gateway agreenents.”

In the deposition we asked him
"Q Are you famliar with the 2011 Gateway Eagle collective
bar gai ni ng agreenent ?

"A Yes, sir.
"Q Didyou participate in those negotiations?
"A. Not as a negotiator, no."

Decl aration 87, Patriot official Dale Lucha approached

the UMM and stated that if the UMM conplied with a set of
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preconditions Patriot would agree to recogni ze the uni on and
offer jobs at Gateway Eagle to UMM nenbers. Well, in the
depositi on was said:

"Q Well, did you hear M. Lucha?

"A. No, he didn't say that to ne, he said that to soneone el se
who told ne."”

Agai n, no personal know edge.

Now, other |engthy sections of M. Buckner's
decl arations offer opinions regarding mne productivity and
efficiency, that's paragraph 55 through 71, and 100 through
102, price forecasts for natural gas and coal, and the
projections contained in Patriot's business plan, paragraphs 72
through 83. For exanple, M. Buckner opines that natural gas
prices will rise which will cause coal prices to rise, and this
nmeans Patriot's revenue projections are too conservative.
Sounds famliar, that's what we hired experts to do.

And if you take a | ook at Buckner 64, "The claimthat
NBCWA work rules and productivity is wong."

Bruckner 72, "The rise of natural gas prices is likely
to continue.”

Buckner 73, "In 2015 and 2016 Patriot will be able to
realize between ninety mllion to 100 mllion dollars nore in
revenue than it's projections at its five-year business plan
assuming nore realistic coal prices.”

Agai n Buckner 74. "In a rising pricing environnent
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Patriot will likely increase its revenue not only by realizing
a greater margin per ton, but, also, by increasing the |evel of
its thermal coal production.”

Now, Federal Rule 701 requires lay w tness opinion
testinony to be rationally based on a witness's perception and
hel pful to determne a fact at issue. This nmeans that |ay
opi nions nust be forned based on personal observations and
know edge not on after the fact analysis. And, again, |'m
quoting the U.S. v. Peoples fromthe Eighth Grcuit, "To be
adm ssible a court nust find that the witness's |ay opinion
testinony is based on his or her personal observation and
recol l ection of concrete facts."

Now, M. Buckner's opinion about natural gas and coa
prices and Patriot's projection in mne productivity are not
his on his personal observation or even on industry experience.
He's not a participant in commercial coal or natural gas
mar kets, he has zero experience forecasting energy prices, he's
never worked for a natural gas conpany, and he spent all of two
years as a mner at a coal conpany nore than thirty years ago.
M. Buckner's opinions were formed by reviewing third party
sources for this litigation. And, again, in his deposition
transcript or his deposition he didn't hide this.

"Q Howlong were you a mner for?
"A. From 1976 to 1978.

"Q In your entire career you spent two and a half years in a
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m ne conpany, correct?

Anot her quote fromhis transcript:
"Q Have you ever been hired to forecast energy prices?
"A. No, sir.
"Q I n paragraph 65 of your declaration you opine that UMM
mnes that Patriot conpare favorably with the nonunion
operation in terms of wage and fringe benefits cost per ton,
correct?
"A. Yes.
"Q That opinions not based on your personal experience
working at mnes, right?
"A. No.
"Q You performed your analysis as part of your work in this
litigation, correct?
"A. In preparing this declaration, yes."

M. Buckner couldn't have been nore clear that what he
was doing was reviewing third party sources and giving us his
view of those third party sources, that's what experts do,
that's not what |ay wtnesses do.

Now, Rule 701(c) represents a conpletely separate bar
to the adm ssibility of M. Buckner's opinion about coal and
natural gas prices, Patriot's business projections, mne
productivity, et cetera. Rule 701(c) says that to be

adm ssi bl e [ay opinion testinony cannot be based on techni cal
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or specialized know edge within the scope of Rule 702. Rule
702, of course, is what governs expert W tnesses.

And, quite frankly, M. Buckner admtted, quite
honestly and openly, he is not an expert in these fields. And
| hope that's the case because both us and the union spent a
| ot of noney hiring experts, and if anyone can get up and talk
about it we just wasted a | ot of noney.

And, again, | could read the deposition transcript
quotes where he kind of says quite explicitly he's not an
expert in coal pricing, not an expert in conpetitive coa
mar kets, and he's not a trained econom st, but | don't think
that will be in dispute.

Now, the same Rule 701(c) prong pervades the nedica
anal ysis and nedical literature view of M. Buckner's
testinmony, and that's paragraphs 11 through 24. And this is
sonet hi ng, he opines about the cause of ischenmc heart
di sease, the manifestations of progressive nassive fibrosis and
stuff like that, classic expert testinony, yet, M. Buckner has
no medi cal qualifications whatsoever

And let's just pull up, just sone egregi ous exanpl es
fromhis declaration. "Figures 4 and 5" -- this is declaration
at paragraph 13. "Figures 4 and 5 show t he nore advanced
changes in the lung associated with sinple pneunpbconiosis with
focal enphysema. Finally, figure 6 and 8 show t he devastation

of the lungs of mners who have contracted progressive nassive
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fibrosis, the nost disabling and deadly formof the disease.”

Buckner 17, "Long-term exposure to coal dust is |inked
to ischemc heart disease.”

And this is one | didn't put on the slide, but this is
amazi ng. Paragraph 24, "I believe that substantially higher
norbidities reported among ol der mners than the average ol der
wor ker are indicative of the cumulative health effects of |ong
years working in a mne." And, again, that's in his
decl aration, paragraph 24. And, again, he's not a doctor, he's
not a nedi cal expert.

I think it's interesting the conmttee notes on
Federal Rules of Evidence, the 2000 amendnent, has the
follow ng quote which | think is dead on. "Alay witness with
experience could testify that a substance appeared to be bl ood.
But a witness would have to qualify as an expert before he
could testify that bruising around the eyes is indicative of
skull trauma.” Enough said.

And when it cones to mne safety issues M. Buckner's
testinmony is pure conjecture, as he conspicuously specul ates
that if mners killed -- that the mners killed in recent
acci dents had hel pers, and if they had hel pers these tragedies
may not have -- or may have been avoi ded, and that's paragraph
105. O course, M. Buckner did not observe the accident, he's
not worked in a mne for nmore than thirty years, and he's never

been responsible for mne safety.
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Finally, Your Honor, just a word about hearsay. It
pervades just about every aspect of M. Buckner's declaration,
and, of course, that's the case, because M. Buckner |acks
personal know edge of the subjects. H's declaration is replete
W th quotes of out of court statenments from nedical journals,
anal yst's reports and historical studies whose only conceivable
rel evance is for the truth of the matters asserted.

And if you want to just pull up the next slide,
decl aration paragraphs 17, 25, 79 and 83, | think are just
perfect exanples of these, and | don't think there's any need
for me to read theminto the record.

I n conclusion, Your Honor, M. Buckner's declaration
represents a flagrant violation of Rule 602, 701, and 802, and
the debtors respectfully request it to be struck inits
entirety.

And just to take a step back I would love to put M.
Huebner on the stand, to give you his opinion of how things
should turn out today. He's read a |ot about this case, he
knows a | ot about this case. 1In fact, the first thing M.
Hatfiel d does when he gets out of the negotiation roomis cal
M. Huebner and talk to him tell himwhat happened in it. But
that's not how it works, you can't have soneone with a strong
opi nion how this case would cone out to get up here and give
testimony. There is arule -- arole for that, and that's what

M. Perilloand | do for a living, we're advocates, we're
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1/| allowed to tell you, you know, what don't believe this guy,
2|| believe that guy, he knows better. That's advocacy. But you
3|| don't get -- you got unfortunately do it fromhere and not from
41| there.
5 What he wants to do is tell you how he thinks this
6|| ought to turn out. He wants to tell you his view of what
7| happened in 1946 when President Truman did this or that. The
8/ problemis he's a fact witness, or he's purported to be a fact
9/ lay witness, and not an expert witness. And the bottomline
10|| is, although he's a -- purported to be a fact witness, he's not
11| a witness to any rel evant facts.
12 Again, he wote a brief, and so did M. Perillo, and,
13| again, there's nothing wong with advocacy, but you just don't
14| do it fromthe wtness stand. Thank you, Your Honor.
15 THE COURT: Thank you. M. Perillo, do you care about
16| them handi ng up that case?
17 MR, PERILLO | don't.
18 THE COURT: Al right. M. Mgnus, let nme see.
19 All right. M. Perillo, what would you like to tell
20| ne in response to M. Kam netzky's request?
21 MR PERILLO Wuld like to tell you that he wasted
22| the last twenty minutes of your tine, because there are two
23| Eighth Circuit cases on the point which he has neglected to
24| advise you of.
25 THE COURT: Ckay.
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MR- PERILLO Both of these cases stand for the
proposition that a lay witness can give summary testinony based
upon ot her sources that are either governnent docunents re
regul arly kept records of business activity. 1'll get to those
in a monent. But, first, we ought to go through the Buckner
declaration and | ook at the bits that Davis Polk omtted from
t he screen.

For exanple, in paragraph 24 they carefully cut out
that the facts in this paragraph cone fromthe Center for
Di sease Control in a government report issued by the National
Institute of Cccupational Safety and Health. So this is
clearly adm ssible, it fits within the hearsay exception for
government reports, and a lay witness can testify to it.

I will go through in short order and denonstrate why
virtually every conpl aint, perhaps every conplaint, that M.
Kam net zky just made, falls for the same reason, and, hence, he
wast ed twenty m nutes of your tinme, | apologize, |I'mabout to
waste twenty minutes nore.

M. Buckner, is a consultant for the UMM. Hi s career
had himas the research director for the union, that is the
person who conpiles for the union business records and
government reports about the history of the union. He was the
historian of the union for a significant period of time. His
peculiar role as a trustee of the benefit plans is to review

these types of reports, including nedical reports. He is
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emnently qualified to give the testinony that he gave. And if
you |l ook at the first ten paragraphs of the Buckner declaration
he sets forth these qualifications, including his graduate
degree in Industrial Labor Relations, very well. Heis, in
addi ti on, sonmeone who has been a negotiator for the union, for
the NBCWA for alnost thirty years. He was the research
director for the UMM, later a consultant, and | believe if you
| ook to paragraph -- between paragraphs 4 and 8 he was the

hi storian of the union as well, and legislative director.

Now, | want to turn to some of the specific paragraphs
that were referenced. Starting in paragraph 11, after he lists
his qualifications, M. Buckner begins to go through working
conditions of coal mners, using his first-hand experience as a
fornmer mner, but, also, Mne Health and Safety Adm nistration
gover nment dat a.

In paragraphs 12 to 21 he goes through governnent
avai |l abl e information, in other words, from governnent reports,
his personal observations of mners, his personal know edge,
and his role as a health plan trustee in reviewing their
benefit claimns.

The paragraph that M. Kam netzky conpl ai ned about
regarding i schem c heart disease is, again, based on a Center
for Disease Control NIOSH study. H's coments about diesel
contam nation, paragraph 18, are based on a governnent report.

Paragraph 19, his statenents regarding the nuscul ar stress and
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injuries of surface mners relate to both his persona
experience, his tours of mnes, his direct observations of
mners, and also other reports. H s experience as a trustee
for the pension plan ruling on disability pensions for mners
w th those conditions.

Paragraph 22 is based on uni on business records, and
uni on historical docunents. Paragraphs 23, 24, 25, 26 and
27 -- excuse nme, |'m having trouble reading ny own handwiting.
Ch, it's review of the letters that his Court has placed upon
t he docket, government reports formthe National Institute of
Cccupational Safety and Health. Paragraph 25 a 1930s report
fromthe Bureau of Cooperative Medicine, and the Coa
Commi ssi on, again a government report. Paragraph 26 fromthe
government accounting office report. Paragraph 27 fromthe
National Committee for Coordination of Miltienployer Pension
Pl ans.

Par agr aphs 28 through 54 tal king about the history of
m ner heal thcare, are based on a conbinati on of union business
records, government reports, statenents nade by courts in case
| aw that are quoted and additional governnent records.

Par agraphs 55 through 78 comenting on the various
declarations, that's based on the actual record of this case.
It's taken from Patriot docunmentation provided to the union in
the course of these collective bargaining negotiations,

government reports and itens that are posted in the data room
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Par agraphs 79, again that was the Dol man report.

Paragraph 80, | wll confess, that's based on a report
froma foreign government and may, technically, not fit wthin
the hearsay rule. And | suppose if Your Honor struck paragraph
80 because did not consider a report fromthe governnent of
China to be inherently reliable you mght do so. | said
virtually everything I wll concede here that you may want to
disregard. Report fromthe Governnment of China, you believe
that the Chinese are attenpting to deceive us about coal

Paragraphs 81 and 82 are publicly available materials
that are presented at various conferences of the coal industry
and reported to the Securities and Exchange Comm ssi on.

Par agraphs 83 to -- Paragraph 83 is based on a governnent
report.

Paragraphs 84 to 93, these are based on M. Buckner's
role as a nmenber of the strategy teamfor the negotiations for
the UMM. And nuch the sane as M. Hatfield just testified a
short while ago that he engaged in collective bargaining
negoti ati ons wi thout actually being at the table, so does M.
Buckner. That's actually quite common in |abor relations.

Paragraph 86 -- I'msorry paragraph -- I"'mup to 94.
Par agraph 94, these are union records relating to the Peabody
spinoff. Paragraph 95 is a report of a nunber received from
our PWC professionals, but that is |linked up through clearly

adm ssi bl e expert testinony. Paragraph 96 cones fromPatriot's
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10K.

Par agraph 97, regarding adm nistrative costs relate to
his experience in admnistering a union strike fund nedi cal
benefit plan, and also as a trustee. And then the | ast
remai ni ng paragraphs he was comenting on the declarations of
other parties. Again, Your Honor, if you don't find those
coments to be hel pful | suppose you will ignore his coments
about M. Schwartz, M. Lucha.

So M. Kam netzky omtted a lot in the slides. In
fact, | think in all of the slides he showed you he truncated
the part of the paragraph where the source was given as a
specifically adm ssible record.

Now, let's |ook at the law on this. The Eighth
Circuit addressed this in the Burlington and Northern Railroad
case in 1986, this is at 802 F.2d 994, I'mlooking in Section 2
of the opinion. Burlington Northern also challenges the
District Court's exclusion of lay opinion testinony of four
executives of railroads that initiated caboosel ess operations.
I'mgoing to say that both of the cases |I'mabout to cite as
authority arose in collective bargai ning context, and both of
t hem addressed i ssues that are pertinent to Patriot Coal.

The Burlington Northern case used |ay opinion
testinmony on safety issues. In the Teanster's case, which I'm
about to cite next it was |ay opinion testinmony concerning

busi ness | osses arising out of the |abor dispute. So very
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pertinent to what M. Buckner was doing in his declaration.

"Burlington Northern maintains that the railroad
executives' testinony was based on their extensive personal
knowl edge acquired from day-to-day responsibilities, including
reviewi ng accident reports filed in the ordinary course of
busi ness, and the officers testified or were expected to
testify, in their experience that trains with cabooses were no
safer than trains w thout cabooses."

Then the court inits ruling says "A district court
has broad discretion in determ ning whether to admt opinion
testinony and we overturn a ruling only for abuse of
discretion.” The judge in this case excluded the testinony.
So let's see what happened.

"Alay witness's testinony in the formof opinions or
i nferences needed only be" -- excuse me, "need only be
rationally based on perception and hel pful to a determ nation
of a fact in issue. Personal know edge or perception acquired
t hrough review of records prepared in the ordinary course of
busi ness, or perceptions based on industry experience is a
sufficient foundation for lay opinion testinony." Just exactly
t he opposite of what M. Kam netzky just told you

Now | don't know if he knew of this opinion, but he
certainly should not have cited a case -- a crimnal case,
which is what | believe the case he cited is, instead of a case

i nvol ving an issue highly pertinent to what is before you.
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"The railroad" -- and the court continues "The
rail road executives' testinony based on know edge derived from
supervising railroad operations, years of experience in the
I ndustry, and review of enpl oyee accident reports prepared in
the ordi nary course of business, satisfies the foundation
requi renment for lay opinion testinony."

Now, the key is was it abuse of discretion to exclude
that testinmony? Yes, it was. And the district court was
reversed on that point.

Wth respect to the Teanster's case, again, this is
a-- called Allied Systens v. Teansters, it's 304 F.3d 784,
it'"s also an Eighth Circuit case decided in 2002. Gting their
earlier decision in Burlington Northern, the Eighth Crcuit
sai d "Personal know edge or perception acquired through review
of records prepared in the ordinary course of business,
perceptions based on industry experience is a sufficient
foundation for lay opinion testinony.” That's not new.

Wiat is newis that the opinion testinony of an
of ficer of a business regarding the | osses that were caused by
the Teansters strike in that case is admtted -- excuse me, |et
me back up, "Wthout qualifying the officer as an expert is
adm tted not because of experience, training or specialized
know edge within the real mof an expert, but because of the
particul ari zed knowl edge that the witness had by virtue of his

or her position,"” citing the advisory committee notes. In that
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case the district court did allow the testinmony and was uphel d
by the Eighth Crcuit.

There is no difference between what M. Buckner did
and what the two appel | ate opinions upheld in the Eighth
Crcuit.

I want to address, just briefly, some of the
statenments that M. Kam netzky nade about M. Buckner. 1In the
ACL case it is not true that M. Buckner's declaration was
stricken. It was stricken in part and upheld in part, and, in
particular, the court there said right in the document that M.
Kam net zky handed up to you

"As for statenments seeking to 'sunmarize' docunents
presently before the Court, the Court will not strike these
statenments as 'irrelevant' or inproper under Rule 1006. This
is now a bench trial, the Court adheres to the judicial belief
that 'the docunents speak for themselves' and will sinply
accord whatever weight it believes such 'sumaries deserve in
assisting the Court when review ng the docunents."”

| submt to you that if M. Buckner m srepresented the
content of a docunent that would be a fair gane for the debtor
to cross-examne him or even to argue that specific statenments
that he nade should be stricken if it is shown that he said
that the docunent says X and the docunent really says Y. But
otherwi se, the very case that M. Kam netzky offered up to you

suggests that you ought to accept those sumari es.
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In addition, it's worth pointing out that in the ACL
case M. Buckner provided evidence concerning the NBCWA. The
Court in that case ruled that the history of the NBCWA was
irrelevant, because it found the enployer wasn't a signatory to
the NBCWA. But | don't think it's very likely you're going to
find that Patriot is not a signatory to the NBCWA. And so that
grounds sinply doesn't apply here.

Finally, wth respect to the charge that M. Buckner
Is just tal king about his inpressions of the vaguely understood
ancient history that he didn't personally participate in when
he tal ked about the orphan retirees, he actually has personal
know edge of that in his role as a union official.

So for these reasons, Your Honor, and in accord wth
the two Eighth Circuit opinions that are on the noney on this
i ssue, | would ask that you strike, or deny, | guess, this
request to strike M. Buckner's declaration, with the m nor
exceptions that | admtted in my presentation that derive from
in the one case, a foreign governnent source, rather than
Uni ted States government source.

Thank you, Your Honor.

MR, KAM NETZKY: Your Honor, very briefly, this is
going to be easy, because M. Perillo just, kind of, talked
past ne.

M. Perillo spent the first ten mnutes walking Iine

by line or paragraph by paragraph through M. Buckner's
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decl aration and told us what the underlying sources were for
the opinions or the testinony he states therein. W have no
problemw th the underlying doc -- other than the fact that we
don't have them |If they want to put into the evidence the
1946 report about this, the 1952 part, or sone history book
about the history of the unions, | don't think I'Il have a
problemw th that.

Again, if all this declaration was, was here's a whole
bunch of books and reports about the history of the m ne that
woul d be fine. But that's not what this is. Wat thisis, is
t hat he nakes, forns concl usions and opinions and purports to
try to tell the Court sonething based on those underlying
docunent s.

Just, for exanple, | started listening to just -- |
wrote sonething down. M. Perillo said -- and goes paragraph
by paragraph. He goes and paragraph 96, and let's turn to
par agraph 96 of the declaration, and, again, | just scribbled
this down. He said paragraph 96, all that does is quote from
the conmpany's 10-K. Let's | ook at paragraph 96. Paragraph 96
says:

"Further exacerbating Patriot's financial condition
fromthe spinoff is the existence of bel ow market supply
contracts that Patriot entered into with Peabody and Magnum
whi ch Patriot admts caused 572 mllion dollars in |ost revenue

from 2007 to 2012."
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Now, does that paragraph say here is the 10-K of
Patriot? No. |If they would have asked us will you stipulate
that this is the 10-K of Patriot, and for sonme reason they want
to add it to the record, sure. Be ny guest. But for -- again,
what M. Perillo's first half of his argunent was is why the
docunents in which M. Buckner quotes may be adm ssible
evi dence. W have no dispute with that.

It's too late. He should have done that before.

W' ve been very agreeable with evidence. But if he wants to
put in a picture of a blank lung or sonme other nedical
pictures, | wouldn't have a problemwith it. The problemis
M. Buckner, who's not a doctor, not an expert, says this is
what it neans and these are the causes and its prol onged use of
this and that. That's the dispute that we're having.

That's why, again, the first half of M. Perillo's
presentation was just talking past us. And I will note that
the exception that he's tal king about, the government records
exception, is Rule 1005 of the Federal Rules of Evidence, which
he could have cited to the Court, and then it has a very
specific -- what you could do is admt the entire docunent if,
under certain circunstances. It's pretty circunscribed, Rule
1005. And that's not what we're tal king about here. He hasn't
tried to admt this report or that report. Wuat he's doing is
saying | |ooked at this report and here's what | think about

it.
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Agai n, you have to bifurcate in this dispute the
underlying data that M. Buckner is |ooking at, which we
probably won't have a problemwth. |[If the Court would find it
hel pful to read sone report fromthe 1940s, that's fine. But
what he's not allowed to do then is give his own testinony
about it. And Rule 1005 says: "If no such copy can be
obt ai ned by reasonabl e diligence", I'mlooking at the |ast
sentence, "then the proponent may use other evidence to prove
the content".

Did you hear M. Perillo say we tried really hard to
find the government records that we're trying -- that M.
Buckner has tried to talk about, but we couldn't? They' re not
avail able. | think he said just the opposite, that it's M.
Buckner's job to conpile this stuff.

So, again, if M. Buckner's declaration was sinply
here is a whol e bunch of stuff that | keep in the ordinary
course of business that | think the Court would find hel pful,
we're wlling to stipulate to that right now But what we
can't have is a lay witness comng up here and telling you what
he thinks about this stuff, because that's where we cross the
line fromadm tting underlying docunents like a 10-K to
adm tting paragraph 96, where he nakes concl usi ons about what
this reflects in the coal markets, et cetera.

Finally, Your Honor we love -- love the two Eighth

Circuit cases that M. Perillo found. And he tried to talk
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about those. That's the Burlington case and the A lied case.
Now, why is that? It's because in that case who are we tal ki ng
about? W were tal king about the railway executives. W were
tal king about the Ben Hatfield. Did | hear them object when
Ben Hatfield tal ked about where he thought the coal narket's
going to go? No. You know why? Because he's a |lay expert
that every day of his life that's his job as CEO of a conpany.
He has personal -- that is what a CEO does.

If M. Buckner worked for a coal mning conpany for
nore than two years as a mner, and if his job was to nake coa
predi ctions and do financial analysis, that would be a
different story. But that's not his job. He was, as M.
Perillo quite openly said, M. Buckner spent his entire career
as an analyst for the union. He's never done this for a coa
conpany.

So the difference, again, in Burlington Northern it
was a railway executive was permtted to testify in an area of
his expertise, i.e. what he does for a living. |In that case
the people that were allowed to testify nmanaged the daily
operations of the railroad, and including the safety of those
railroads, which was the issue in this case.

Buckner has absolutely no nexus to that as an enpl oyee
and now a consultant of the UMM

And the same thing is with respect to the Allied

Systens teansters' case. There, an internal accountant and
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vice president of internal audit -- of the conpany -- was
permtted to testify as a lay witness regarding the conpany's
damages during a work stoppage. Again, he's an interna

auditor of the conpany bei ng asked what effect did it have on
your nunbers, on your books, when there was a work stoppage.
That has absolutely nothing to do with an anal yst who was never
involved wth the actions in this case giving testinony.

And M. Perillo is very honest to the fact that, and |
appreciate that, that M. Buckner was involved in a | ot of
different |abor negotiations, and we appreciate that. He just
has no personal know edge of anything that happened here other
t han what we heard, he attended one neeting on April 25th. |If
he wants to testify to that one neeting on April 25th, | guess
he's allowed to. It's not in his declaration. But, again, his
decl aration should be stricken in its entirety under the Rul es
of Evidence that we've cited. He has no personal know edge.

And if M. Perillo and | go out in the hallway | bet
you we could stipulate to all the underlying information that
M. Perillo wants to get into the record. | don't think we'll
have much of problemw th any of that as long as we're supplied
copi es.

MR PERILLO Thank you. | don't nmean to bel abor the
poi nt, Your Honor, but the public records exception is not
found in Rule 1005. It's found in Rule 803(8), and it says

that "Public Records and Reports", that is
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"Records, reports, statenments, or data conpilations,
in any form of public agencies or offices, setting forth", (B)
here, "matters observed pursuant to duty inposed by law as to
which matters there was a duty to report” are not hearsay.

And that nmeans the GAO report, the Coal Conm ssion
report, the MSHA docunents, the CDC docunents. Those all are
not hearsay and they are all adm ssible.

MR, KAM NETZKY: So stipul ated, Your Honor.

MR PERILLO And they -- excuse nme, M. Kam netzky.

And M. Kam netzky tried to tell you that what the
rail road executive's doing in Burlington Northern were just
handi ng up governnent reports to the Court. That's not what
they were doing. They were testifying about whether a
particul ar practice was safe or not safe based upon their
reviews of accident reports.

And what is M. Buckner doing in his declaration?
He's telling you that certain practices are safe or not safe,
based on his review of governnent accident reports. Those two
things are wildly different, because one was an executive, a
capitalist, and the other is a guy fromlabor. Ah.

Vel |, congratul ations, Your Honor. W' ve come full
circle. Cass warfare is alive and well in the bankruptcy
court, and we just found out that today we are the second cl ass
citizens. | object.

Wth respect to the other case, it is not true that a
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corporate CEO was testifying about danages to the corporation.

W go to the |line above the one |
that's the w tness, know edge "was |i
knowl edge,
termnal". He was a | ow | evel
access to records, and he gave an opi
damages based on those records.

| do not understand why M.
same thing, and in the Eighth Crcuit

discretion not to let him

read to you.

G over's,

mted to his firsthand

obt ai ned as the bookkeeper and record-keeper at the

enpl oyee who happened to have

ni on about the ampunt of

Buckner cannot do the very

it's an abuse of

Thank you.

MR, KAM NETZKY: Your Honor, once again, and | don't
mean to pop up again and again, but --

THE COURT: You all --

MR, KAM NETZKY: -- once again, we're talking past

each other. M. --
THE COURT: Well,

know what the issue is, and although

Circuit law l've got to go | ook at these cases,

|'ve got to eyeball

let ne nake it clear. |

them for a m nute,

think I
| stay current on Eighth
gentl enmen, and

much to ny law clerk's

chagrin.
MR. KAM NETZKY: But, Your Honor --
THE COURT: So --
MR, KAM NETZKY: No.
THE COURT: Yes.
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MR KAM NETZKY: And | appreciate it. | just want you
to understand that what we're not in dispute -- M. Perillo
spent the first part of his |last session tal king about a
hearsay exception. Again, we're not talking about the
under | yi ng docunents. The underlying docunments m ght very well
be fine. What we're talking about is the testinony.

And God forbid am| suggesting that a union can't do
the same thing that conpany executives can. Capitalists can't
do the sane thing as organized | abor.

In the cases that were quoted it wasn't that all they
did was hand up governnment reports. No one said that. |
didn't say that. Wat they did was saying ny job in this
conpany, as M. Hatfield is, is to be in charge of safety, to
be the internal auditor, and that's nmy job, and that's what |
do for the conmpany. M. Buckner does not work in the coa
industry. He works for the UMM. He's an amazi ng enpl oyee.
It's nothing personal. But this is, again, he is a lay

W t ness, and you have to be a witness to the facts at issue.

Thank you.

THE COURT: Al right. You all have got -- |'ve got
to go look at these cases. We'Ill be in recess for twenty
mnutes, till 3:15.

(Recess from2:52 p.m until 3:21 p.m)
THE COURT: Thank you. Be seated, please.

All right. | have reviewed the case, decided on the
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argunent .

Al right. [I'Il grant the notion in part. [|'lI
stri ke paragraphs nunber 80, paragraphs 95 and 96 of M.
Buckner's declaration. 1'Il allow the other paragraphs of the
decl arati on under 803(8), the government reports under 803(6).
He relied on business records as well as ny reading of the
Burlington Northern Railway case that there are docunents from
hi m enpl oyment and based on his perceptions.

(M. Buckner's declaration was hereby received into evidence as
of this date.)

Al right. M. Perillo, you ready to call your first
W t ness?

MR PERILLO | am Your Honor. W are tendering for
cross-exam nation Arthur Traynor, a staff attorney with the
United M ne Wirkers of America and a declarant --

THE COURT: Wo? M. Traynor. Back there; we're
going to swear you in at the podiumfirst. Hold on.

MR. PERILLO And a declarant in this matter. W're
tendering his declaration as his direct testinony and
presenting the witness for cross-exam nation, pursuant to the
procedures we previously agreed upon.

(M. Traynor's declaration was hereby received into evidence as
Joint Exhibit 160, as of this date.)
THE COURT: Al right. M. Traynor, if you'll be

sworn in first.
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MR TRAYNCR:  Yes, Your Honor.
(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There is a step up. |If you would please speak into the
m crophone.

MR KAM NETZKY: May | proceed, Your Honor?

THE COURT: You nay.

MR KAM NETZKY: Ckay.

CRCSS- EXAM NATI ON
BY MR KAM NETZKY:
Q Good afternoon, M. Traynor. How are you doing?
A I'"'mdoing well. Good afternoon, Ben.
Q Have you ever prepared liquidity projections for a coa
conpany?
A | have not.
Q Have you ever analyzed liquidity projections for a coa
conpany on your own?
| have not.
Have you ever negotiated a commercial |oan agreenent?

| have not.

A
Q
A
Q Have you ever been involved with negotiating a D P | oan?
A | have not.

Q Have you ever been involved in negotiating covenants in a
DI P | oan or any other type of commercial |oan?

A

| have not.
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Q Do you have any personal know edge of typical covenants
that you would find in a DIP | oan?

A QG her that what ny advisors have told ne, | do not have
any personal know edge.

Q Do you have any personal know edge of the purpose of
liquidity or EBI TDA covenants and why | enders care about thenf
A QG her than what ny advisors have told ne | do not.

Q Now, isn't it true, sir, that the only | oan you' ve ever

negotiated is the nortgage for your hone and maybe sone car

| oans?

A Personal | oans of that sort. Nothing comercial, correct.
Q Have you ever worked on any conpany's business plan?

A | have not.

Q Do you have any background in corporate finance?

A | do not.

Q Do you have an MBA, Masters in Business Adm nistration?
A No.

Q Do you have any degrees other than your BA and JD?

A | do not.

Q And your BA was in philosophy, was it not?

A [t was.

Q Did you take any finance courses in undergrad or in | aw
school ?

A No.

Q Did you take any busi ness courses as an undergrad or in

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

189




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT " Eonl® UFPERATI ON, et al . 190

| aw school ?

A No, | did not.

Q Prior to this experience, where | understand you were on
the UMM's negotiation team have you ever been directly

I nvol ved wi th | abor negotiations for the m ne workers?

A If by directly involved you nean at the table I have not,
but | have been involved in | abor negotiations for the mne
wor kers.

Q Prior to this experience have you ever been involved with
| abor negotiations with a conpany in Chapter 11?

A No.

Q And prior to this experience have you ever been invol ved
in a Section 1113 or 1114 process?

A No.

Q Now, I'd like you to take a | ook at your amended

decl aration, which is Joint Exhibit 160 in the binders in front
of you, and we're going to pull -- pull it up on the screen to
nove t hings al ong.

Specifically, I want to take a | ook at paragraph 29 on
page 10-11, where you talk about the liquidity covenant in
Patriot's DIP.

Again, you could |l ook at the screen or take a | ook.

And in that paragraph you nake the foll ow ng statenent.

"The 100 million dollar liquidity covenant, an anount

apparently greater than necessary given the secure status of
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the DIP financing, seenmed to be an artificial device that
Patriot could use to justify concessions beyond what woul d
otherwi se be 'necessary' if it had not unnecessarily commtted
itself to an arbitrary cash bal ance requirenent."

Do you see that you wote that?

A | do.

Q Do you have any personal basis for naking this assertion?
A It's what ny advisors told ne, and it's what ny team and I
concluded after reviewing M. Huffard' s initial declaration. |
should say that M. Huffard' s initial declaration confirned
what our -- ny advisors had already told nme about their beliefs
about the covenants.

Q M. Traynor, when | use the word personal basis | nmean do
you have, independent of what your advisors told you, any basis
to conclude or formthe conclusion that's witten in the

par agr aph we just |ooked at?

A No.

Q Now, let's |ook at page 11, the |l ast sentence of paragraph
30 of your sworn declaration. And | quote:

"It was not until the actual financial data in the Cctober
bank plan was provided and processed by our anal ysts at PWC
that we were able to determne that Patriot's |ine graph was
dramatically inaccurate and its liquidity projections were
actually a V shaped trough and resulted in Patriot having a

cash bal ance of over 200 mllion in 2016, even w thout any
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1113/1114 savings."

Do you see that?
A | do.
Q Do you personal |y have the experience, know edge, or
expertise to make determnations related to the accuracy of
liquidity projections?
A Not w thout ny advisors. No, | don't personally.
Q So you don't have any personal basis to nake that
det erm nati on.
A No.
Q So when you wote in paragraph 30 of your declaration that
"W were able to determine”, the "we" there didn't actually
i ncl ude you.
A No. "We" did include me. | provided ny advisors at PWC
t he Novenber 15th presentation. They did the analysis |ooking
at the October bank plan, and they determned -- they made the
determ nation that the line graph was dramatically inaccurate
and the rest of the sentence there.
Q So the "we" part, which included you, is the part that you
gave themthe data for themto anal yze.
A That's correct.
Q But you don't include yourself in the "we" of the analysis
part.
A That's correct.

Q Did the UMM object to the DIP | oan presented to the Court
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in this case?
A | don't believe so, but I'mnot sure.
Q Do you think you would know if it would have?
A Probably, vyes.
Q Do you believe the UWA has accepted the concept of a
VEBA?
A The UMM and President Roberts, at the negotiating table,
have made the major and historic step of proposing in these
negoti ations, as part of the resolution to this matter, a VEBA
So, yes.
Q And was that acceptance conditioned in any way?
A It was part of a package proposal
Q And coul d you please turn to Exhibit 59 in the binder

And we're just pulling out the relevant section on the
screen just to nove things al ong.

Now, do you recognize Exhibit 59?
A | do. Yes. This is the UMM s second set of
count er proposal s?
Q And do you see the | anguage that we pulled out on the
screen from Exhibit 59?
A Yes. |I'dlike to find it in the docunent, if you'll give
me one nonent.
Q Sur e.
A Can you help nme with a page nunber of that?

Q Gve ne one -- it's Section 1A
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Yes.
Do you see it?

| see it, yes.

o > O »

Ckay. And doesn't this |language indicate that the
acceptance of the VEBA was conditioned upon Patriot accepting
every single other itemin the UMM s counterproposal ?

A Yes. This | anguage neans what it says in that all of the
count erproposal s were presented as part of an entire package,
could only be accepted or rejected as part of an entire
package.

Q So the answer is yes.

A Can you state your question again? | want to listen very
careful ly.

Q Yes. Doesn't this |anguage say or nmean that the UMM s
acceptance of the VEBA was conditioned upon Patriot accepting
every single other itemin the UWA' s counterproposal ?

A Yes. The acceptance of the VEBA proposed here was

condi tioned on acceptance of every other itemin the

count erproposal , yes.

Q Right. And you were the principal draftsman of the
various counterproposals that the Union has provided for the
conpany, correct?

A | did the majority of the drafting, yes.

Q And does simlar |anguage to what we see on the screen

here appear in each and every one of the Union's
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count er proposal s?

A | believe that's true, yes.

Q Now, do you agree with nme that it's not productive for
negoti ating parties to nake unrealistic or inpossible demands
on the other side?

A Yes.

Q Please turn to Joint Exhibit 160 and turn to page 21, the
first sentence of paragraph 55. And this, again, is your

decl arati on.

A You said -- I'msorry. The paragraph again?

Q It's page 21, paragraph 5-5, 55. You should keep that
exhibit in front of you, because that's your declaration.
We're going to go back to it a lot.

A ' m here.

Q All right. You see the words -- and this, again, is from
your sworn decl arati on.

"We again requested that the conpany renegotiate or
replace its DI P financing arrangenents as necessary to
elimnate the liquidity and EBI TDA covenants."

Do you see that?

A | do.

Q Now, is it your belief that the conpany could or can get a
new DIP |l oan without either a liquidity or EBITDA covenant?

A No, that's not nmy belief. | believe they could have,

based on what my advisors told nme, replaced the DIP financing
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in January. | think we had nentioned -- we had said this as
early as Novenber, if | recall, certainly in Decenber. They
coul d have replaced the DIP financing that they had with
financing with | ower covenants, but --

Q So --

A -- not elimnate it altogether.

Q So when you use the word elimnate in your declaration you
actual | y nmean reduce?

A I nmean elimnate the covenants that were in the existing
DI P fi nanci ng.

Q Does it say that in your declaration?

A We went over this in nmy deposition, and | think you had
interpreted elimnate to mean elimnate altogether, and I had
said, explained to you at that tine that elimnate doesn't mean
to elimnate the covenants altogether, it neans to elimnate
the covenants in the particular DIP | oans that the conpany had
in place and still has in place.

Q And is it your testinony that what you meant by elimnate
the liquidity and EBI TDA covenants you neant elimnate and
replace with DIP | oans with lower liquidity and EBI TDA
covenant s?

A Yes. W had al ways asked the conpany to try to either
renegotiate or replace.

Q I"'mglad we cleared that up. And just to be sure, can you

el aborate on what the purpose of DI P |oan covenants are or why
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| enders woul d care about thenf

A I"'mnot really certain other than what ny advi sors have
told nme. | knowit's to provide sone neasure of security to
the lender, but this is not ny area of experti se.

Q Is a potential recovery from Peabody or Arch relevant to

t he anobunt of savings that Patriot needs fromthe UMM?

A | think it should be taken into consideration in these
proceedi ngs.

Q Do you know whether Patriot is going to recover against
Peabody or Arch?

A | do not, no.

Q Do you know how nmuch Patriot is going to recover against
Peabody or Arch?

A No, | do not.

Q Do you know when Patriot is going to recover anything from
Peabody or Arch?

A No, | do not.

Q Now, it's my understanding that the UMM itself is pursing
cl ai s agai nst Peabody. |Is that correct?

A That's correct.

Q And, in fact, you're involved in that lawsuit. |Is that
correct?
A Yes.

Q Do you know whether the UMM is going to recover against
Peabody?
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A | don't know for certain, no.

Q Do you know how nmuch the UMM is going to recover against
Peabody?

A No.

Q Did you know whether Patriot is conducting an

I nvestigati on agai nst Peabody?

A W' ve asked at the bargaining table, and we've been told,
in fact, that they are.

Q Did you know whether the investigation includes fraudul ent
conveyance cl ai ns agai nst Peabody?

A | don't know, but based on the conversations we've had at
the table | believe that that's one of the things that your
firmis |ooking into.

Q And are you aware that Patriot filed a successful Rule
2004 notion agai nst Peabody in furtherance of that

i nvestigation?

A I'ma little enmbarrassed to admit that | didn't know it
was successful, but | know of the notion.

Q It was successful. Now, could --

A Congrat ul ati ons.

Q Can you pl ease | ook at the screen. This excerpt is from
page 4 and 5 of the UMM's brief, its objection. And if you
want | can give you a copy of the brief, because I'mnot sure
the actual briefs are part of the exhibits, but --

MR, KAM NETZKY: M. Perillo, do you need a copy of
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the brief?

MR PERILLO | don't.

MR KAM NETZKY: Your Honor, did you need a copy of
the brief just --

UNI DENTI FI ED SPEAKER: Take one out.

THE COURT: That's probably easier, I'msure. | have
It up there, but --

MR, KAM NETZKY: Could | give one to the witness?

THE COURT: Certainly.

THE W TNESS: Ckay.
Q Now, if you could please ook at the excerpt -- we're with
page 4 and 5 of the UMM' s objection, to the bottom of page 4
going onto page 5. Ch, and just before we forget, are you one
of the people who signed this brief?
A Yes. |I'min the signature bl ock
Q Ckay. And you're the Art Traynor on page 58 of the brief,
correct?
A Yes.
Q And | think the brief says, if you |look at this sentence
in the brief, or sentences in the brief, it says:

"Patriot has essentially dism ssed the idea of pursuing
its forner parent for fraudul ent conveyance, sonething it could
have done years ago, before bankruptcy, as inpractical because
of the limted time it has given itself to solve the crisis

that it created.”
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Now, do you believe that Patriot has decided not to pursue
Peabody for fraudul ent conveyance?
A Now, but | know that we were told at the bargaining table,
and | made this request nyself, howlong it would take to do
this fraudul ent conveyance investigations, maybe back in
Novenber. It was sonething we raised very early on and was
told that the investigation that is being conducted shoul d be
wrapped up in the tinme frame allowed for 1113 and 1114
negoti ati ons and that hasn't happened. And | also agree with
the statement in the brief that it could have been done years
ago, but, inexplicably, it was not. So, | think that's the
essential point that we're driving at here in the brief, but --
Q Vell, let me ask you this. | understand the essentia
point that you're trying to drive home, and | al so understand
your other point, which we'll get back to, but how about this?
Do you agree that Patriot has essentially dismssed the idea of
pursuing its former parent for fraudul ent conveyances? |Is that
a true statenent?
A | don't know. As | told you before, I -- | just don't
know.
Q You were here for the testinony of M. Hatfield, weren't
you?
A | was in the back roomhere, the counsels' room for a
part of it, and then | was here for another part, but | didn't

listen to every word.
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Q Okay. But you did say that you heard at the negotiation
table that Patriot is investigating clains against its former
parents, correct?

A Yes.

Q Ckay. But you, nevertheless, signed a brief that said
Patriot has essentially dismssed the idea of pursuing its
former parent.

A Yes.

Q Now, do you know whet her Patriot has filed a declaratory
judgnent action agai nst Peabody?

A Yes, as part of these proceedings.

Q And you were here Monday when he had some fireworks
related to that declaratory judgnment action

A | actually wasn't. | was handling the protest in the
streets.

Q Ckay. Now, you believe that Patriot could have filed this
decl aratory judgnent action agai nst Peabody sooner than it did.

I's that your position?

A Yes. | believe they could have.

Q Ckay. And, in fact, if you want --

A Wth respect to the Peabody- Assumed G oup?
Q Yes.

A Yes. Yes.

Q

And, if fact, if you look at your declaration, again,

Joint Exhibit 160, and if you could flip to page 8, paragraph
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21. Do you see the sentence which starts -- it's pulled up on
the screen --

"On March 14, 2013, 119 days after submtting its first
1114 proposal and 249 days after declaring bankruptcy", et
cetera.

Do you see that?
A Yes.
Q And here is it fair to say by nentioning the nunber of
days what you're trying to convey to this Court in your sworn
declaration is that Patriot should have done this sooner?
A Yes. Conveying the nunber of days, yes.
Q Now, are you aware that Peabody has argued that the
declaratory judgnent is still not ripe for judicia
det er mi nati on?
A | didn't hear that, but that doesn't surprise ne, no.
Q Ckay. And could you explain to the Court, if you can, how
the issue brought in the declaratory judgnent coul d have been
ripe before Patriot filed for 1113 and 1114 relief?
A Vell, the earliest declarations filed, | believe, on July
9th, with the petitions, nmentioned that their retiree
heal thcare obligations -- | believe it even specifically said
t hose assumed by Peabody -- were a major source of the
conpany's financial difficulties, and so it becane clear even
at that time that there would be -- it was clear even in those

petitions and those declarations filed with the petitions --
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Mar k Schroeder's decl aration cones to mnd -- that you would
seek 1114 relief for that group and the liability and
assunption -- excuse ne -- the NBCOWA liability assunption
agreenent that's at issue in the declaratory action, you know,
clearly has this -- what we've been referring to as the

poi soned pill paragraph.

Q And so it's your testinony that as of the date of the
petition Peabody had al ready taken the view that it woul d not
honor the commtnents in those agreenents.

A I don't know that.

Q Wl |, do you know that there is a controversy requirenent
before you go running to court?

A Yes.

Q You have to have a dispute with soneone.

A That's right.

Q And coul d you explain how we had a dispute with anyone

bef ore Peabody told us we had a di spute?

A Vel l, the language of the liability assunption agreenent
that's at issue was available for your review at that time. It
was part of the negotiation -- negotiated spinoff docunents.

Q So, it's your testinony when you have a contract with
sonmeone you can sue them before they say they're not going to
honor that contract, just in case.

MR PERILLO (bjection.

A That's not what |'m saying.
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MR PERILLO | think that m scharacterizes the
W t ness testinony.

MR KAM NETZKY: |'m asking --

A And that's -- that's not what |'m saying.

THE COURT: Just a second, M. Traynor.

THE WTNESS: |'m sorry.

THE COURT: M. Kam netzky, did you have sonething to
say in response to that objection?

MR KAM NETZKY: Yes. M. Traynor has opined in his
decl aration that we shoul d have taken | egal action sooner than
we could. He has certainly opened the door to that by
comrenti ng on the nunber of days and the foot dragging that he
did. I'masking him for himto have nade that conment and
criticismhe nmust have concluded that a | awsuit was possible
prior to the tinme that we brought it. | want to know the basis
for his determination that a | awsuit was possible. O herw se,
hi s suggestion that we dragged our feet has no basis.

THE COURT: Al right. [1'Il overrule the objection.
You may answer the question.

A ["I'l tell you that before we filed our action we sent a
letter to Peabody asking themto be accountable for the retiree
obligations that they made to our retirees, and we received a
response, and that was part of our presentation to the Court in
the 510 action that you had nentioned earlier in the Southern

District of West Virginia. It was part of our presentation as
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to the ripeness issue, and | think Patriot could have done the
sane here, and, in fact, at the bargaining table | encouraged
Ben Hatfield to wite such a letter, and, to ny know edge,

he -- neither he nor anybody from Patriot has done so.

Q So, again, it's your testinony that this issue was ripe

all the way fromthe petition date

A Well, it could have been.
Q It could have been. You nentioned now that the UMM is
pursing clainms against Peabody. |s that right?

A That's correct.

Q And that's that 510 action you just referred to?

A Yeah, it's ERISA -- ER SA Section 510, | believe, is

the -- what 510 means there, yes.

Q And that suit is also related to Patriot's spinoff from
Peabody. |Is that right?

A That's correct.

Q And the spinoff took place in Cctober of 2007. |Is that
right?

A | believe that's the date, yes.

Q And do you believe that Patriot's spinoff from Peabody was
dooned fromthe outset?

A Yes.

Q And, just to be clear, this is in contrast to the spinoff
not working out in hindsight. 1Isn't that right?

A I"'msorry. Can you ask that again?
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Q Yes. |I'mjust trying to make the distinction so it's
clear to the Court. Wen you say sonething is doonmed fromthe
outset that's very different than saying that in hindsight
sonething didn't work out.

A Oh, yes. | understand what you're saying. Yes, it was
dooned fromthe outset.

Q So the October, 2007 spinoff was dooned fromthe of fset.
That's your testinony.

A Yes.

Q And the UMM conmenced litigation agai nst Peabody in

Cct ober of 2012. |Is that correct?

A That's correct.

Q Wiy didn't the UMM conmmence this litigation against
Peabody any sooner, when it criticizes Patriot for having been
unabl e to do so years before bankruptcy?

A ['mnot certain.

Q You're not certain. Wll, let's take a | ook at pages 4
and 5 of the UMM' s objection, which -- the UWM s objecti on,
agai n, which you signed, and, again, it says here:

"Patriot has essentially dism ssed the idea of pursuing
its former parent for fraudul ent conveyances, sonething it
coul d have done years ago, before bankruptcy."

Do you see that?

| do.

Q So you're criticizing Patriot for not going after Peabody
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years before filing for bankruptcy. 1Is that right?

A Yes. In the brief that's, | think, what we're doing here.
Yes.

Q Right. And ny question to you is why did the UMM then
wait five years before it went after Peabody?

A | don't know.

Q You don't know why.

A No, | don't know.

Q So you don't know why UMM did, but you felt confortable
criticizing Patriot for not taking that action, yet you don't
know why you didn't do the simlar action. |Is that right?

A Vell, we're tal king about two different actions.

Q That's right.

A Ri ght.

Q But if the spinoff was doomed fromthe outset, then why
did you wait till October of 2012 to bring your action?

A | don't know.

Q Ckay. Now, are you conmtted to a consensual resolution
with Patriot?

A W woul d very nuch like to reach a consensual resol ution.
Q Ckay. And is that the case sitting here today?

A Absol utel y.

Q So it's a good thing for a debtor and a union to continue
to negotiate after the debtor files for relief under Section

1113 or 1114.
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A Yes.

Q And woul d you agree that it's a good thing for the parties
to continue to negotiate even after a hearing on 1113 and 1114
conmences?

A Yes.

Q Now, do you, nevertheless, believe that Patriot's Apri
10t h proposal, which was Patriot's fourth 1113 and fifth 1114
proposal, is indicative of bad faith and tactical behavior?

A Yes.

Q So you believe that our April 10th proposal to the Union
was made or is indicative of bad faith and tactical behavior
That's your testinony.

A The timng of the proposal, | think, evidences bad faith,
and it was certainly the product of tactical behavior. It
deprived us --

Q All right. Now, you were --

A It deprived us of an opportunity to examine Patriot's

W t nesses on the proposal, which represented some novenent. It
certainly was a different proposal than the one that had been
made prior. And it deprived us of the ability to address our
decl arations to the nost recent proposal, as you'll see in the
| ast paragraph, | believe, of nmy own declaration where | was --
| had to file it before | was even able to review the |ast
proposal .

Q Now, you were -- | guess, maybe, you weren't here in
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court, but do you understand that the Court ruled that the
April 10th proposal is relevant to these proceedi ngs, correct?
A | understand the Court's ruling, yes.

Q And you al so understand that even the Union agreed that
proposal s nade after the debtors' notion but before the
comrencenent of the hearing are relevant to the statute's good

faith requirement. That's even the Union's view. 1|s that

correct?

A | believe that's a view, but I would defer to ny counsel
on that.

Q So, even though the judge has ruled -- or even though it's

the Union's view that negotiations should continue after the
filing of 1113/1114, and even though you actually testified
under oath now that you believe the parties should continue to
negoti ate after the filing of 1113 and 1114 --

A Yes.

Q It's still your sworn testinony that us giving you a
proposal on April 10th exhibited bad faith and tactica
behavior. |Is that right?

A Yes. Negotiations and continued negotiations are a good
thing, | think absolutely necessary if we're to reach a
consensual resolution. That doesn't nmean that continued
negoti ati ons can't sonetimes involve tactical behavior or bad
faith behavior.

Q So for us --
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A So | don't think they're inconsistent.

Q So, you're saying -- so we were inevitably -- if you
follow the Court's guidance and the obligation to continue to
negoti ate after the filing of 1113 and 1114 relief, you are not
only followng the Court's guidance but you are al so engaged in
bad faith and tactical behavior. |Is that your --

A No. Certainly not.

Q So how could we have given you a proposal after the filing
of 1113 or 1114, or how could we have given you a proposal |ast
week or the week before or even today, w thout you standing
here and accusi ng the conpany of engaging in bad faith and
tactical behavior.

A It was the timng of this particular proposal that |ed our
team and our counsel to make the argunent that this was
tactical and -- the timng was tactical and nmade in bad faith.
Q So when did the tactical bad faith w ndow cl ose which
woul d al l ow us now to provide you with a proposal and not be
accused of bad faith and tactical behavior?

A | don't know about a w ndow.

Q So if we would give you a proposal today, would that be
bad faith and tactical behavior?

A No, it -- the judge has say -- said that she'|ll consider
proposals up to the day the hearing comenced, but | think, you
know, we intend, if there -- to try to reach a resolution even

after the hearing concludes. W' ve nade a counterproposal to
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you just this last Saturday, and, so, no, | don't think it's
necessarily the case that any proposal provided at this tine is
made in bad faith or wwth a tactical notivation

Q VWll, let me ask you this then. Wen you provided at
10:35 p.m on Saturday the Union's counterproposal --

A Yes.

Q Which | note, again, deprived us of an opportunity to
depose your witnesses or performan anal ysis between Saturday
night at 10:35 and 9 a.m on Mnday norning. Ws that
count er proposal issued by the Union in bad faith and exhibiting
tactical behavior?

A No.

Q Ckay. | get it. So our proposal of April 10th exhibited
bad faith and tactical behavior, but your counterproposal a
week later did not exhibit any such behavi or

A Yeah. You had asked for a counterproposal, in fact, or

M. Hatfield had asked for a counterproposal in that tinme, yes.
Q So the Union was upset with our proposal on April 10th.

A W are always happy to continue negotiations. It was the
timng and the apparent attenpt to deny us the opportunity to
address your nost recent proposal at hearing that was tactical,
that we believe was tactical. And so that was the basis of the
whol e argument that was made by counsel. | believe it referred
to, if I recall correctly, the Frontier decision

Q How do you -- well, you work for M. Roberts.
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A Presi dent Roberts you nean?
Q Yes.

A Yes.

Q

Cecil Roberts, so, is your boss. How could -- M. Roberts
went out in the press and gave certain statenments about our
April 10th proposal. Are you aware of that?

A Yes, I'mgenerally aware of that.

Q And he actually --

A Yes.

Q You' ve seen certain articles where he's quoted as

descri bed the April 10th proposal fromthe conpany to the UMM
A Yes.

Q Ckay. And does M. Roberts describe that to the press,
that April 10th proposal, as a proposal made in bad faith and
for tactical reasons?

A He describes the substance of the proposal, and the

subst ance of the proposal, which is the direct equity stake, |
believe, he referred to as a step forward.

Q So, it's fair to say that M. Roberts referred to the
April 10th proposal as a step forward, correct?

A Yes, but he wasn't referring to the timng of the proposa
inthe litigation context.

Q | see. So it was a step forward substantively, but it was
made in bad faith.

A The timng was nade in bad faith.
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Q | see. And you agree that the way this matter will be
resolved, if it could be resolved between the parties absent an
I nposition fromthe Court or a Court decision, would be for the
conpany and the Union to continue to trade proposals.

A Can you repeat your question?

Q Yes. You agree if this thing is going to be resol ved
absent the Court resolving it for us, the way to do that is for
the Union and the conpany to continue to talk and exchange
proposal s and count er proposal s.

A Yes.

Q Now, | take it you tried to be honest, fair and accurate
in your declaration. |Is that right?

A That's correct.

Q And that includes portions of your declaration where you
tal k about Patriot's responses to the UMM and PWC s data
requests. Is that correct?

A That would -- that characterization | would apply to the
whol e document, vyes.

Q Ckay. And PWC, as you just saw, we understand, they're
the UMM's advisors, right?

A Pri cewat er houseCooper s

Q Yes. And you understand that many of the data requests

i ssued by the UMM actually cane from PWC

A Yes.

Q Do you believe that Patriot has ever been pronpt inits
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responses to the UMM or PWC s requests for data?

A Yes. Many tines Blackstone and Patriot have been pronpt

W th their responses, and many tinmes they have not. Many tines
they have outright, in fact, failed to provide key data, and
there are still remaining data itenms outstanding, including the
data necessary for us to value -- necessary for PW to val ue

t he Peabody- Assumed Group, which was first requested back in
Cctober. The request was repeated in March. |t was repeated
at our nost recent bargaining neeting. And still we don't have
the underlying census data that would allow PAC to put a val ue
on the 3,100 Peabody- Assuned.

There are nunerous requests outstanding relating to this
April 10th proposal, requests that we made, | believe, around
April 18th or so. PWC and Bl ackstone have exchanged data
requests -- or, excuse ne, data status updates. | believe
Bl ackstone sent a status report on April 22nd, and PWC
responded on April 23rd, and those docunents |ay out a nunber
of items that remain open in those docunents.

In the document that canme over on April 22nd, in response
toten items that we had requested on April 18th about the
April 10th proposal, Blackstone said we'll provide you that
information at the April 25th neeting. And | was surprised to
hear that characterization by your colleague of the |ast
nmeeting as unproductive and that we showed up and asked sinple

questions and -- about the proposal. That was surprising to
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me, because we had actually asked a series of very detailed
guestions, and we were told that answers woul d not be provided
until April 25th, and the status reports clearly reflect that.

When we net with the -- with Patriot on April 24th
they did not provide answers to the -- to the ten or thirteen
or so questions that we had asked about the April 10th
proposal, and a nunber of questions that we asked have still
not been answered.

MR KAM NETZKY: Your Honor, | nove to strike anything
after the word "yes." M question to the wtness was do you
bel i eve Patriot has ever been pronpt in its responses to the
UMM or PwC s request for data. He said, "Yes," and then
| aunched into a narrative that took about two m nutes, which
was absol utely not responsive to my very sinple yes or no
questi on.

O course, whatever M. Perillo wants to do on
redirect, that's his business, but that was conpletely not
responsi ve.

MR, PERILLO  Your Honor, | would just say --

THE COURT: At the podium please, M. Perillo.

MR PERILLO | think you've given the conpany
W tnesses pretty wide latitude in giving speaking expl anations
to what were otherw se yes or no questions, at |east you did
with the two witnesses that | extensively cross-exam ned so far

inthis action. And | believe that M. Traynor's response was
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actually responsive. He was admtted that sonetines they are

pronpt, and sonetimes they' re not, and he gave an exanpl e.
THE COURT: Al right. [I'Il deny the request to

strike the response. You nay proceed, M. Kam netzky.

Q How many requests has there been -- how many requests has

the UMM PwC nade of the conpany?

A Ch, | don't know. Over the course of the bargaining,

we' ve made nmany requests, | know that.

Q Coul d be over 200, correct?

| don't know.

Could it be over 200?

It could be; | don't know.

o > O »

Now, during their negotiations process, did the UMM ever
represent that Patriot has responded to requests in a tinely
and appropriate fashi on?

A Certain requests, yes, they did.

Q And where is that reflected in your declaration?

A | amnot sure whether it is or isn't. | could reviewit,
if you'd Ilike.

Q So we did this at your deposition, and | think your
testimony was, and this is your deposition at 224, lines 4 and
9:

"Q DidPatriot at anytinme respond pronptly to the UMWA' s

i nformation request?”

"A.  Yes.
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"Q \Were does it say that in your declaration?
"A. It doesn't."

Does that sound like truthful testinony that you gave?
A | don't have ny deposition transcript in front of nme, but
that sounds |ike, you know, what | just testified to. So I --
yeah, I'msure | said that, yup. That is the truth and renains
the truth today. Sonetines they did respond tinely.
Q That wasn't ny question. The question is why wasn't -- is
that fact reflected in your declaration, and your deposition
says it's not reflected in your declaration. |Is that still
your testinony?
A The part of the deposition you just read back says that
it's not?
Q "Il do it again.
"Q DidPatriot at anytinme respond pronptly to the UMWA' s
i nformation request?”
"A Yes.
"Q \ere does it say that in your declaration?

"A. It doesn't."

A Ckay.

Q Is that truthful testinmony?

A At the tine, | nust object; it's possible that it doesn't
say that.

Q Sitting here today -- no, let nme start again. Do you have

an encycl opedic nenmory as to the dates when PwC made specific
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requests and the dates when the conpany responded to those
requests?
A No, | don't. The nore recent requests, | have a better
menory of, but if you want nme to go through nonths of the
bargai ning issue, | won't renenber every date, no.
Q Now, in certain -- in certain parts of your declaration
you cite sources for certain statements that you made, correct?
A Yes.
Q Okay. So if you could take a | ook, for exanple, at your
declaration. Let's turn to page 9 at paragraph 25.

MR PERILLO Paragraph 9 at page 25?

MR, KAM NETZKY: Page 9, paragraph 25. Did | invert
that? ['msorry.

MR PERILLO  Thank you.
Q Do you see the statement there: "The UMM made its first
i nformation request on Cctober 31st, 2012. Patriot did not
conplete its response to this request until Decenmber 19th,
2012." And then you cite Robertson Declaration Exhibit 8 Do
you see that?
A | do.
Q And just so the record is clear, Robertson Declaration
Exhibit 8 is Joint Exhibit 9, if that will help you out.

Now, why don't we pull up the relevant page of Joint

Exhibit 9 and see if Joint Exhibit 9, the Robertson Declaration

Exhibit 8, actually supports the statenment you made in your
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declaration. And what we've done here is we've, because it's

hard to read, we've pulled up the page, and we've bl own out the

dates to assist the Court. |If you could take a | ook at that
page. |If you could tell me when you' re ready to answer sone
guesti ons.
A Ckay.

Q Now, isn't it fair to say that this exhibit denonstrates
that the request was made on Cctober 31st, 20127 The majority
of material was posted to the data room by Novenber 15th, 2012,
and was fully responded to on or about Novenber 20th, 2012,

W th the exception of one part -- subpart, item®6 of one
request for which responsive material had to be created which
was supplied to the UMM on Decenber 10th, 2012.

A Yup. That's what this docunent that was prepared by

Bl ackst one says.

Q Now does the Decenber 19th date that you use in your

decl arati on appear anywhere on this document?

A Yes. The status report itself is dated Decenber 19th.

Q Right. But does the -- in terns of the dates when

i nformation was provided, as cited on Joint Exhibit nunber 9,
does any -- does it appear fromthis document that any of the

i nformation was provi ded on Decenber 19th, 2012?

A Are you asking ne what the docunent says, or what actually
happened? Because the --

Q ' masking you what the docunent says.
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A I know we went through this in ny deposition, and | don't
bel i eve there was anything provided on -- there's anything
reflected in this docunment as having been provi ded on Decenber
19t h.

Q Now, |'mglad you nentioned your deposition. So in your
declaration, you'd agree with nme that you cite one data source,
or one source for the statenment which was Robertson Declaration
Exhibit 8, correct?

A Yes.

Q And | renenber asking you at your deposition whether you
relied on any other data source when drafting this sentence in
your declaration. And do you recall what your response was?
A | believe it was that | don't recall.

Q Vell, it was close. It said, "I may have, yes." Does
that sound about right?

A Yes.

Q And what happened next at your deposition? Do you recal
that | asked counsel, M. Perillo, for you to provide the
sources that you did use to conplete your declaration with
respect to the tines when information was provided? Do you
recall nme making that request several tines during your
deposi ti on?

A Yes. |If there were any other sources, paper sources, we
shoul d provide themto you; you did.

Q Ri ght.
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A And | responded to you that | |ooked and there were none.
Q So you responded -- actually, | nmade that request at your
deposition, correct?
A Yes.
Q Okay. And you canme -- we didn't hear fromyou until
Monday norning, is that correct, on that issue?
A Yes.
Q And do you recall standing right here on Monday norning,
and what did you tell nme? Wiy don't you tell the Court what
you told ne?
A That | | ooked and didn't find any docunents.
Q So you have -- so you | ooked and you didn't find any ot her
docunents that -- other than Robertson Declaration Exhibit 8,
whi ch provi ded data that you could have used in conpleting your
decl arati on.
A Any ot her docunents, right.
Q Ri ght.

Did you consult anyone -- with anyone? And did they tell

you dates, other than what was in Robertson Declaration Exhibit

8?

A No. The only thing |I've done since is reviewed the
docunent itself, and | |ooked at the data response nunber 6,
and it's the one that wasn't -- that the report reflects as

bei ng provi ded on Decenber 10th, and it's the Excel census

data. That's the request that woul d have enconpassed
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information -- that would have included the information
necessary to val ue the Peabody- Assuned group. So in actuality,
| can tell you now that this response still has not been

conpl etely closed out, and so it's -- the conplete notation
here is erroneous. And Bl ackstone's status reports were often
erroneous, and we woul d respond -- sonetinmes PwC woul d respond
toclarify that.

Q And | asked you at the deposition several tines to provide
us with any backup -- docunent backup for your statenent that
the dates on these type of Blackstone or AlixPartners' reports
are wong, and you didn't provide me with anything, is that
correct?

A I"'msorry; | don't recall you making that request, except
W th respect to this particular itemand one other specific
item But the request that you just recited, | don't believe
you made it. If it was in general for any Bl ackstone status
update, you didn't ask ne that.

Q Vell, we're going to go through it now, but you agree with
me that in your declaration, in addition to the paragraph we
just | ooked at, you nmake other statements regarding the

tineliness of the conpany's responses to the UMM' s requests.

A | believe it does.

Q Ckay.

A Yes.

Q And you would agree with ne that it's in connection with
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that testinony that | asked several tinmes at your deposition
for the union to provide ne with any backup docunents that
showed different dates to that in the Blackstone reports that
we | ooked at during your deposition. Do you recall that?
A No. It was just the Decenber 9th request that you asked
about, and there was one other particular date that we covered
In the deposition that you asked about. And I did | ook for
those two and didn't find any other backup docunments, as | told
you. And you also -- you nmade a third request for the portion
of my notes that | repeated verbatimin ny declaration, and |
told you that you have it verbatim Those were the three
requests you nade.
Q So, well, we'll come back to that.

So it's your -- | just want to know, you know, how bad of
a ganme of gotcha we're playing. So you do have data and
docunents other than what you cited in your declaration that
shows specific dates when the conpany provi ded docunments and
data to the union that are different than the dates in the
reports that we | ooked at in your deposition, but you haven't
turned those over, is that your testinony?
A Your question -- with regard to this 12-9 request for
reviewi ng here, | |ooked, and there's no other docunent that
woul d shed |ight on when the data was provided. But as | said
at nmy deposition, and I"'mtelling you now, the Bl ackstone dates

were often incorrect, and it was sonetines the case -- in fact,
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I'd even go so far as to say often the case -- not every tine,
but often the case that PwC would respond with a status update
al nost identical in format that would correct to the error in

t he Bl ackstone summary of what data had been provided and when.
And that's exactly what was done just |ast week with April 22nd
and April 23rd request as an exanple.

Q Vell, let me ask you this: it says Patriot -- in the
paragraph we just |ooked at -- Patriot did not conplete its

response to this request until Decenber 19th, 2012.

A It does say that.
Q Is that a true statenent?
A No, | was wong. Patriot still has not conpleted the

response to nunber 6.

Q Ckay.

A And we reiterated that request in PMC s status reports,
and we' ve asked for that information at numerous bargai ning

sessions. Wat we need to val ue the Peabody assune group,

that -- you know, our estimates are that it could be 600 to 700
mllion dollars of additional liability related to our 1114
claim And we just still haven't received that information

At the April 25th meeting, | brought this up to your
partner, Marshall Huebner, and he agreed it was very inportant
that we get that information as soon as possible.

MR. KAM NETZKY: Your Honor, | didn't even ask a

question. So |I have to -- | nean, | don't know how |I'm goi ng
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to lose this one, but I nove to strike the answer as not --
unresponsi ve, because there was no question pending. So |I'm
not sure -- this is kind of an odd one. | don't know, nove to
stri ke because there was nothing pending, which | guess is a
subset of nonresponsive.
THE WTNESS: You asked ne whether this was correct.
THE COURT: Whoa.
THE WTNESS: ©h, excuse ne, Your Honor. Excuse ne.
THE COURT: M. Traynor, M. Kam netzky is correct.
You answered, and then you paused, and before he asked the next
guestion, you said sonething else. So | wll strike what was
sai d that was nonresponsi ve.
Q Now, you're aware that Bl ackstone believes that PwC s
reports were frequently wong and corrected them is that
correct?
A | don't know. | amsure that Bl ackstone and PwC have
different views on the information exchange. | shouldn't say
|"msure; | would suspect that's the case.
Q If you could turn to your declaration, page 15, the l|ate
two sentences of paragraph 39. Page 15, paragraph 39. It
says: "After explaining the discrepancies in the |ist of
retirees paid for and questions arising out of our review of
the list, we requested fromPatriot nore precise information,
including all relevant correspondence and ot her docunents about

the allocation of retiree medical liabilities between Peabody,
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Al coa, and Patriot. These docunents were not provided for
nmont hs.

A Yes.

Q And what docunent or docunents do you cite in support of
that statement here in your declaration?

None.

Excuse ne?

There are no docunent references in ny declaration.
Excuse ne?

There are no docunent references in ny declaration.

o >» O > O »F

And why is there no docunent reference here when there was
in the previous paragraph we | ooked at?

A This came fromny clear recollection. Wen | prepared ny

declaration, | was relying on ny bargaining notes, and al so ny
recoll ection, and this was about the -- the second neeting,
Novenber 29th, where here we -- |'mdescribing how we nade

requests for these lists showing which retirees are the
responsibility of Patriot, which are the responsibility of
Peabody, and which are still being rei nbursed by A coa, and
know t hat we were still talking about receiving that
information. Really, it's correspondence related to the
al l ocation of those retirees. W were still talking about
t hose docunments as |ate as January 23rd.

TELEPHONE AUTOVATED MESSAGE: Hell o, you have been

conducting a nmeeting for a long period of tine. |If you need to
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conti nue the neeting, press 1 now. |If not, I'Il end the
meeti ng.
A W were still talking about that --

Q Just a second.
A Oh.

MR KAM NETZKY: | want to nove to strike the
t el ephone operator's --
A W were still talking about this request on a January 23rd
meeting with your colleague, Elliott Mdskowi tz, and | brought
up the fact that we hadn't received these docunents, and he
said to me, you know, "W're |ooking through about 100,000 e-
mails. It's taking some tinme to respond to this request.” And
that was conpl etely understandable. W got a response as to
why it was taking a long time, and you know, | acknow edged
that they were doing a full ESI search. But it remains true
that the docunents were not provided from us.
Q Vell, let's take a ook at a status report fromthe
debtors' advisors that may suggest otherwise. |f you could
turn to Joint Exhibit 68, which is Robertson Declaration
Exhibit 67, and what we're going to do is pull that up on the
screen, and if you could take a mnute to | ook at that?
A 68?7 Ckay.
Q Now, Exhibit 68 that we have on the screen states that the
requests were made on January 8th, 2013, and January 31st,

2013. And it indicates that sonme docunents were already in the
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data roomas of the date of the request. That's the Decenber
21st, Novenber 3rd, and Decenber 10th dates. Additiona
responsi ve docunents were posted on February 7th and February
21st, and that Patriot confirmed conpl etion and posted a
privileged |og on February 28th. |Is that a fair summation of
this docunent?

A That's what the docunment says, but it's incorrect. | made
this request for these docunents at the Novenber 29th neeting,
our second neeting, and that's presumably why responsive
docunents were provided in Decenber 21st, which is before the
day that Bl ackstone says these docunents were requested.

Bl ackstone often, as | said, got these dates wong, and this
January 8th date is not right. That would explain why
docunents were posted as early as Novenber 30th, which is the
day after | made the request. There were certain docunents

posted then, but the request remai ned outstanding for nonths

after that.
Q So in your -- when you made the statement in your
decl aration: "These docunments were not provided for nonths,"

is it your testinmony that all of the docunents were not

provi ded for nonths?

A That's exactly right.

Q Ckay. But it doesn't say that, right? It says, "These
docunents were not provided for nonths."

A I"msorry, can you repeat the two sentences you want nme to
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draw a distinction between?

Q Vel 1, again, you' ve signed the declaration in order to
hel p the Court out on issues that it needs to decide in this
case. Do you think there's a distinction between witing
"these docunments were not provided for nonths," as opposed to
"some of the docunents were not provided for nonths"?

A Wll, it's not a distinction that occurred to ne at the
time | was drafting the declaration.

Q | see. And do you recall at the -- when we | ooked at
this -- when we | ooked at this docunent in your deposition, |
asked you and counsel to turn over your notes related to PnC s
status reports that purportedly contradict the data on this
page. Do you recall nme asking you for that?

A | don't recall you asking for ny notes. | recall again
that, simlar to the other itemwe reviewed you asked for any
PWC status updates that would contradict this status update.

And | told you I |ooked for those and didn't find any.

Q Vell, let's | ook at your deposition testinony. 1'm going
to pull it up, actually.
A I'd like to have that in front of ne.

Q Sure. It's Traynor deposition 191, 7 through 19. Let ne
hand that to you.

MR, KAM NETZKY: Wuld the Court |ike a copy of the
deposition transcript?

THE COURT: Ch, sure.
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MR KAM NETZKY: [I'mjust going to read what's on the
screen.
(Pause)
MR KAM NETZKY: Again, |I'mlooking at Traynor
deposition page 191, line 7 through 19.
Q Are you there?

A Yes.
Q "Q And what docunent did you consult, or whomdid you
consult before you wote the statenent: 'These docunents were

not provided for nonths'?
"A. | believe | consulted ny notes, ny recollection, and
possi bly the PwC status report.

"MR  KAM NETZKY: "

That's ne.

"l ask that you turn over your notes related to that,
as well as the PwC status report that contradicts, or
purportedly contradicts the data on the docunents that we are
| ooking at."

Do you see that?
A | do see that.
Q And did you turn over anything in response to the request
that | made at your deposition?
A No, | didn't.
Q Let's turn to Joint Exhibit 160 -- again, that's your

decl aration -- page 30, the |ast sentence of paragraph 78.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

230




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 8t UFPERATI O, et al .

MR KAM NETZKY: | ask that that be pulled up on the
screen.
Q Are you with ne?
A 78 on page 307
Q Yes, sir.
A Yes.
Q And it says: "On February 8th, nearly a full nonth after

the UMM negotiating teamfirst requested nedical utilization
data necessary to fully value its active medical saving
proposal s, Patriot provided by e-nmail a copy of -- a copy of
two third-party Cvs Caremark confidentiality agreenments for our
review and execution. The second agreenent would not be
provided until February 14th." Do you see that?

A | do.

Q Now, do you think that this paragraph offers a full, and
fair, and conplete characterization of Patriot's response to
the UMM's request for nedical utilization data?

A No. It's referring to the delay in providing the
confidentiality agreenents that the conpany said woul d be
required in order to respond to that request.

Q Ckay. Wiere do you describe in your declaration the
response to the other multi -- multi-part request for nedical
utilization data?

A | don't know. Would you tell ne?

Q | didn't find it. But do you recall that request?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

231




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 812 UFPERATI ON, et al .

A That we nade a request for nedical utilization data?

Q That’s right.

A Yes.

Q And it was quite a detailed request, you would agree with
me?

A. Yes, it was.

Q It requested perhaps a hundred different types of

I nf or mat i on.

A | don't know, but that sounds -- | nean, that wouldn't
surprise ne, if it did. | don't know the nunber, but it was a
lot -- it was detailed yes.

Q And so the hundred -- over a hundred woul dn't surprise
you.

A No.

Q Wiy don't you take a look at Joint Exhibit 51, just to
make sure we're tal king about the same thing. And tell me if
this is the UMM s request that we'd been tal king about.

A Yes. This is the witten version of the request. The
request was first nade orally at a neeting, and then this

was -- Brian Sanson, on our bargaining team nmade the request,
and was asked to reduce it to witing. And | believe this is
the -- yes, this is the e-mail from M. Sanson

Q So this is the formwitten request for all this type of

232

data. And again, this is Exhibit -- Joint Exhibit 51, correct?

A This is the request reduced to witing.
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Q And now could you turn to Joint Exhibit 52, and | et ne ask
you i f you ve seen this docunent before. And again, this is
Joint Exhibit 52.

A Yes. | recall reviewing this at ny deposition.

Q Now, Joint Exhibit 52 reflects that the majority of the

I nformation requested on January 15th was posted to the data

room by January 17th, is that right?

A I"msorry, would you repeat the question? |'msorry.

Q Yeah. | just want to know --

A | was just review ng this docunent and | didn't hear.

Q | guess, in a lot of ways, the docunent speaks for itself.

But it certainly reflects that the majority of the infornation
requested by the union on January 15th, in the previous
exhibit, was posted to the data roomtwo days |ater on January
17th, correct?

A That's what the docunment reflects.

Q And that the request had been alnost fully responded to by
January 23rd. Is that correct?

A I don't know about that because, you know, again, it shows
that a nunber of the itens, the specific itens are |listed as
conplete, but | don't know what information wasn't provided,
and the relative inportance of that piece of information. And
in terns of even anobunt -- even quantity, | don't know whet her
the majority of the informati on had been provided. This

docunent doesn't really tell you that.
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Q Did you have --

A But | do see that a lot of the itens are narked conpl ete.
Q And they were created two days |ater.

A I"d have to review. | nean, this is a long docunent. 1[|'d
have to review that, but | agree with you that the docunent
speaks for itself as Bl ackstone's representations of the dates
that these information requests were responded to.

Q And where can | find your docunent that shows that these
dates are wong?

A | don't believe | have a document that shows they're
wong. | could, but I amnot aware of one.

Q Did you | ook for one?

A | don't recall whether |I looked -- | don't recall | ooking
for one, no. Unless -- | nean, | nmay have | ooked for one, if
it was one of the things you had asked for, but | don't recall
finding one. | can't think of a docunent that's responsive to
the medical utilization. | know Brian Sanson followed up with
this directly.

Q Ckay. And neither you nor M. Sanson was able to | ocate
any docunents that would show that the dates on that previous
exhibit were wong, is that your testinony?

A | don't -- yeah, | amnot aware of a docunent that woul d
show that these dates are wong.

Q Now, isn't it true that purchasers of coal never pay nore

for the coal because it was mned by a union mner, rather than
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a non-uni on m ner?

A I don't know.

Q VWl |, were you here for the deposition -- sorry, for the
testinmony of M. Hatfield where he said that no custoner has
ever paid nore for coal because it Wall Street produced by

uni on mner rather than a non-union mner?

A I think | recall sonething to that effect, but | wasn't
follow ng very closely, but, yeah, it rings a bell.

Q And so is it your belief that a union mner should receive
greater conpensation for doing the sane exact job as a non-

uni on m ner?

A | don't know what you nmean by should. | nean, if -- a

uni on mner can bargain a higher conpensation than -- a union
m ner can bargain a higher conpensation. | don't know what you
mean by should. As a noral proposition? | don't know.

Q Vell, let me ask you this question. Do you believe that
the -- well, do you think -- let me ask it this way: what do

you think dictates how nmuch a conpany should pay its workers?
Let's not say "a" conpany; a coal mining conpany should pay its
m ners.

A What do you mean by shoul d?

Q What dictates, you know? Wat should dictate what the
appropriate wage is for a coal mner?

A What shoul d dictate is confusing ne. | nean, is this a

noral question or --
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Q Vel |, you could nmake it noral phil osophical, netaphysical,
psychol ogi cal -- whatever you'd |ike.
A It's just a confusing question. But | know that federal
| aw provides for certain mnimumwages. | know that federal
| aw provides for the right to -- in fact, federal |aw provides
that the practice of collective bargaining shoul d be pronoted,
and so col | ective bargai ning m ght set conpensation. So |
guess one answer to your question would be federal |aw.
Q Okay. Do you -- thank you for that.

Do you believe that market forces should dictate how nuch
a mner is paid?
A I think market forces play a role.
Q Did that play a primary role? O federal |aw should play
the primary role? Just trying to find out where market forces
in your mnd come into the picture of how nuch is an
appropriate wage for a coal mner.
A | don't -- the market rate can be one of nany factors.
You know, | really don't know the answer to your question.
Q Vell, you said -- you nentioned federal |aw, and we talked
about market. Anything el se?
A Anyt hi ng el se what? That shoul d?
Q Any other inputs that should determ ne what the fair wages
for a coal mner?
A | think norality would enter into that equation. | nean,

if you're asking ne ny personal opinion. If --
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Q You're the man on the stand.
A Vell, but I'mnot a coal operator, but if I were, | would
say norality would play a role in ny decision.

Q So we have narket forces, we have federal |aw, and

norality. |Is there anything el se?
A Are you -- again, can you repeat the question. |Is this
about me, if | were -- are you asking ne to hypothetically

assune that | were a coal operator?

Q Wll, let's -- you'reright. Let nme lay nore of a
foundation. You've been sitting across the table fromthe
conpany for the last six nonths as a part of the negotiating
team correct?

A Correct.

Q And part of that negotiation has been about wages,
correct?

A Yes.

Q And retiree benefits.

A Correct.

Q And clearly, you're sitting at the table because someone
made the determ nation at the UMM that you woul d be productive
in those negotiations, correct?

A Sonebody appointed nme to the team

Q And that would be M. Roberts.

A | amnot quite sure. | know ny boss inforned ne that |

woul d be a nenber of the team M. Roberts is certainly ny
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boss, but ny direct boss is Gant Crandall.

Q Okay. And were involved in conversations at the

negoti ation table about wages?

A Yes.

Q Ckay. And | assune that there's a difference of opinion
anong the union and the conpany as to what an appropriate wage
shoul d be in certain circunstances?

A W didn't talk about it philosophically and abstractly as,
you know, as you and | are here now. It was about certain
rates that are now set by contract in the NBCWA, and then we
tal ked about the conpany's proposal to cut those rates. There
wer e conversations about that.

Q Ch really? You don't recall making a statenent at the
negoti ation table that the market doesn't set wages; the union
does?

A No. | didn't say those words.

Q Did you say anything simlar to that?

A In the context not just about wages, but about benefits in
general, | renmenber nentioning to -- we had -- Ben Hatfield and
| had a conversation about how the union's benefits and wages
were set by coll ective bargaining.

Q Right. And that's the appropriate wage, irrespective of

t he bargai n.

A W didn't say that. | don't know --

Q Who i s Adam Rosen?
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A Adam Rosen works for PwC. He's an analyst with PwC

Q And who is Perry Mandari no?

A He is also an analyst with -- well, | amnot sure about
the precise job titles. He's with PnC

Q Ckay. Do you know whet her M. Mandarino performed the
under | ying anal ysis on the salary-to-hourly ratio?

A | believe that -- | don't know whether M. Mndarino has
done that or been a part of it. | know for a fact Adam Rosen
has, and | know M ke Buckner has

Q So you don't know one way or the other whether M.
Mandarino performed the underlying analysis on the salary-to-

hourly ratio?

A | don't know for sure whether he has or has not.
Q Vell, let me pull up your deposition testinony. O let nme
just -- if you could turn to your deposition at pages 176 to

177. Question -- are you there? Again, this is page 176.
We'll start with |ine 15.

A Ckay.

Q "Q Tell me what M. Rosen said about M. Mandarino's
testinmony with respect to the salary ratio issue.

"A. He just said that, in Perry's testinony, Perry wasn't
conversant on the issue. | don't think Perry had done a | ot of
the underlying analysis. That's not what -- that |last part is
not what Adam said; that's what | know to be true."

A Ri ght.
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Q Did you say that in your deposition?
A Yes.
Q So at your deposition, you knew to be true that Perry had
not done the underlying anal ysis.
A Vll, | didn't think he had done a | ot of the underlying
anal ysi s.
Q Ckay. That's fair.
A Because | know that --
Q That's fair.
A In general, what Adamwould do is a lot of the work, and
know Perry ranks higher at PwC above Adam So Adam woul d do a
lot of the first-run analysis, Perry would reviewit. And
then, like | said, in this particular instance, M ke Buckner
did some of the analysis, as well.
Q And let's go to the next page, paragraph -- page 177, 6
t hrough 13.
"Q You nmentioned that could be the -- that the reason why he
wasn't" --

"He," meaning M. Mandarino.
-- "wasn't conversant is because he wasn't involved in the
underlying analysis, is that right?
"A. That's not something M. Rosen said, but that's what |
t hi nk. "
A Ri ght.

Q And is that truthful testinony?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

240




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

paTR O Sl UPERATI ON. et al . 241

A Yeah, it relates back to what | had said earlier, that
that was ny belief. You know, because we were tal king about
sone of the items that -- you had asked ne who | had talked to
prior to nmy deposition. | said Adam Rosen. You had asked what
| had tal ked about, and | had said that Adam and | had tal ked
about Perry's deposition and sone of the things he wasn't
conversant with. And | had said that, you know, it appeared
that he may not have been conversant in sone of the details of
the salaried hourly ratio. And so this is -- here, these two
guestions reflect our conversation about that. These two
excerpts, | should say.

Q And that testinony was truthful at the time than it is

t oday?

A Yes.

Q Do you know what M. Mandarino perfornmed the underlying
work in connection with the dynam ¢ business nodel ?

A | think there was a | ot of work done with that, and I
don't know exactly who did it. | know-- | can tell you
general ly, most of my conversations were wi th Adam Rosen

Q Agai n, do you know whether M. Mandarino perforned the
under|ying work in connection with the dynam ¢ busi ness nodel ?
A | don't.

Q And in fact, we had a conversation about that issue in
your deposition, is that correct?

A | believe we did.
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Q And if you could pull that up on page 178, lines 9 through
22 of your deposition.
"Q Myving to the next topic" --

Are you there? Page 1787

Yes.

"Q Myving to the next topic" --

This is the question.
"Q Myving to the next topic, dynam c nodel, what did M.
Rosen tell you in connection with M. Mndarino's deposition
W th respect to the dynam c nodel ?
"A. Again, the gist of M. Rosen's comments were that Perry
wasn't conversant with it. Perry said that -- Perry Mandarino
had said that he did -- he did not attenpt to nmanipul ate the
nodel that had been provided. And so it was a situation,
again, where | -- | amnot speaking about what Adamtold ne,
but seened to be the situation again where Perry" --

Meani ng Perry Mandari no.
-- "had not done the underlying work that he was testifying
about on behalf of his team"”

Was that truthful testinony?
A Yes. | was very candid with you about the conversations I
had had, yes.
Q God bl ess you.

Is it fair to say that M. Mandari no, one of the UWA's

experts, hasn't done a lot of the hands-on work in this natter?
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A Again, that's not something that | have any direct

knowl edge of, but it's always been ny inpression that Adam and
peopl e who work with Adam have been doing a | ot of the direct
anal ysis, and that Perry reviews their work.

Q And, indeed, you wish that M. Rosen woul d have testified
and been the expert for the union because he did a ot nore of
t he hands-on work, is that correct?

A Only when it conmes to the issue about, you know, Perry
having trouble testifying that he nmani pul ated the nodel. But
not in general, no. Perry's -- | don't wi sh that Adam woul d
replace Perry on many of the itens that Perry has testified
about. But where it conmes to sone of these itens, based on a

conversation that Adamhad with me, that was ny inpression at

the tine.
Q And do you see -- if we could turn to just page -- to
close out this -- page 181 of your deposition testinony. And

let's go to line 16. And you testified, this is part of your
answer, "l expressed sonme displeasure that, concern that maybe,

| guess, it would have actually be sort of w shful thinking

that -- wi sh Adam woul d have testified because he did a | ot
nore of the hands-on work." Is that right?
A Ri ght.

Q And that was your testinony, correct?
A Yes; with respect to those issues.

MR. KAM NETZKY: That's all | have. Thank you.
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THE COURT: M. Perillo, any brief redirect?

MR PERILLO Yes, | do, Your Honor.
REDI RECT EXAM NATI ON
BY MR PERI LLO
Q M. Traynor, is it a common thing in |abor negotiations
t hat uni ons propose packages?
A Yes.
Q And why is that so?
A Vell, that's what the union is -- the union is sonetines
conceding in one area and wants to make gai ns and exchange in
anot her area, and so you woul d of fer a package deal as opposed
to negotiate on one individual itemto enable that sort of
trading. That's one reason that | can think of.
Q So it stops cherry picking?
A Yes, it would do that.
Q And is your proposal in these negotiations any different
from dozens and dozens of other conmmon col |l ective bargaini ng
proposals in that regard?
A No.

MR, KAM NETZKY: Wait, wait. 1'mgoing to object
because, as M. Traynor testified, this is the first time he's
been directly involved in |abor negotiations; certainly in 1113
and 114 context. So questions such as "is it common" and
"dozens and dozens" have absol utely no foundation.

MR PERILLO Well, | don't think that's actually
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true, Your Honor, because M. Traynor said this is his first
tine at the table. But he did say he had been involved in
other collective bargaining negotiations. And to that point --
Q M. Traynor, was your involvenent in all those other
negotiations in assisting in the drafting of proposals?
A Vell, not only have | been involved in other negotiations
and assisted in the drafting of proposals, but | have been
I nvol ved, as | discussed in ny deposition, directly involved at
the table in other |abor negotiations, just not for the mne
wor kers.

THE COURT: Al right. [I'Il overrule the objection
That's ny understanding of the testinmony, as well. That he had
been involved in other |abor negotiations, certainly not
i nvol ved in | abor negotiations in bankruptcy.
Q Wiy did you sign the brief in this case, M. Traynor?
A It'"s common practice in ny |egal departnment that those
involved in the case will sign the brief with counsel, prepare
the brief, even when there's very little involvenent. 1In this
case, you know, | reviewed the brief, but certainly didn't do
much of the drafting at all.
Q M. Traynor, with respect to paragraph 55 that you were
questioned about in your declaration, page 21, where you say,
"We again requested that the conmpany renegotiated, replace its
DIP financing," et cetera. | take it then you had nade this

request several tines?
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A Yes.

Q Were any of those requests part of a formal witten
proposal, made as a condition of the collective negotiations?
A I'"'msorry; can you repeat the question about the

condi tion?

Q Al right. Wre you requests --

A Yes?

Q -- that the conpany replace the DIP, was that part of a
formal witten proposal ?

A | recall putting that request in witing, that it was in
some of Cecil Roberts' letters. Yes.

Q But 1'masking you, sir, is it in the union's witten
formal counter-proposals that are conditi oned on acceptance as
an entirety.

A No. | understand. No, it was not. It wasn't in any of
t hem

Q M. Traynor, do you still have the brief up there?

A Yes.

Q Wien M. Kam net zky read the section of the brief, he left
off the last part of this sentence, and | want to just read the
entirety of the sentence for you.

A Can you direct ne to the page?

Q Bottom of page 4. "Patriot has essentially dismssed the
i dea of pursuing its fornmer parent for fraudul ent

conveyances -- sonething it could have done years ago before
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bankruptcy -- as inpractical because of the limted tinme it has
given itself to solve the crisis that it created.” Now,
reading the entire sentence there, have you ever clained that
Patriot was not pursuing Peabody at all?

A No.

Q And do you actually nmean the words di sm ssed as

I mpractical because of the time constraints?

A Can you ask -- repeat the question again?
Q Yes.
A Yes.

Q Did you actually sincerely nmean the words on the page,
that they dism ssed it as inpractical because of the tine
constrai nts?
A Well, again, | didn't wite this, but --

THE COURT: Wiit, just a second --
A -- yes.

THE COURT: -- M. Traynor. M. Kam netzky, do you
have an obj ection?

MR. KAM NETZKY: Yes. This is --

THE COURT: At the podium please.

MR, KAM NETZKY: Al right. This is |eading beyond
bel i ef .

MR PERILLO I'll withdraw that question.

THE COURT: Al right.
Q M. Traynor?
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A Yes?

Q At the table, did you raise the issue of whether or not
Patriot was vigorously pursuing Peabody?

A Yes; many times.

Q And did they tell you that they thought they could achieve
a settlenment in a tinmely fashion?

A No.

Q What did they say?

A They said we're looking intoit. And as | testified
earlier, at one time they said they hoped to -- or that they
woul d, in fact, have their investigation conpleted in the sanme
tine frane as the 1113-14 negoti ati ons.

Q Are you aware that there is a subset to the Peabody-
Assuned group that's sonetinmes called the group of 500 or the
group of 4507

A Yes, very famliar with the group

Q Explain to the Court what that is.

A There is a group of retirees for whom Peabody assuned
responsibility at the tinme of the spinoff who ended up on
Patriot's books. A nunber of these retirees -- | believe it
was about a hundred -- Peabody even was meki ng paynments for
these retirees up to about a year after the spinoff. During
the course of these negotiations, through our conparison of the
lists that we requested, we discovered this issue, brought it

to the conpany's attention, and repeatedly asked themto do
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sonmet hing about it. | believe our advisors valued the yearly
expenditure for these retirees that Patriot was incurring at
twelve mllion dollars. And the Peabody-Assuned group has been
serviced by Patriot. And when we had a -- when we had a cal
wth Patriot's counsel about this, and | asked why, it was
explained to nme that -- excuse nme, | asked why Patriot hadn't
done anything about this, it was explained to ne that the

deci sion was nmade that Peabody was one of Patriot's biggest
contracts, and they didn't want to go up against one of their

bi ggest custoners.

Q Coul d that action have been instituted in 20087
A As far as | know, it could have, yes.

Q The action --

A | see no reason why not, | should say.

Q

The action that the union has agai nst Peabody, what type
of action is that?

[t's an ERI SA action.

And under what section?

Section 510.

o > O »F

What relief does it seek?

It seeks to assign responsibility for these retirees to --
it seeks, basically, danages for Peabody havi ng dunped these
retirees on Patriot.

Q Could that |awsuit have been brought before Patri ot

attenpted to cut off the liability for the retirees?
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A | really don't know. | nean, |'ve been involved in the

| awsui t, but there are other |awers who have taken a | ead
role, as |I've been consuned with these bankruptcy matters and
ot her things.

Q I want to discuss with you the timng of the proposal that
came on April 10th. Had our expert declarations all been

decl ared by that day?

A | don't recall whether our -- well, yes, actually, | don't
recall they had. Yeah. | believe that was -- April 2nd was
our expert deadline, if | recall right.

Q What was the date that all of the rest of our declarations
wer e due?

A Ch, | believe it was the 12th, if | recall correctly. O
maybe the -- maybe I'mrecalling incorrectly.

Q And what time of day did we get the April 10th proposal ?
A | recall not seeing it until the evening. | don't know
when it was transmtted, but | recall not seeing it until late
in the evening.

Q What was the change that was nmade in the April 10th
proposal ?

A The thirty-five percent equity stake was the big one.

Q Wien did we depose the conpany's VEBA expert?

A | didn't attend that deposition. | believe it was the day
prior, if I recall correctly. It was before that date.

Q Did the union have the opportunity to submt a reply brief
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against Patriot in this case after the April 10th proposal ?

A No.

Q The April 23rd proposal was made on the day that

replies -- that Patriot's reply was due. Did we have an
opportunity to present declarations after the April 23 date?
A No.

Q Were there any depositions, other than that of M.

Engel hardt, that were still outstanding on April 23rd?

A No. I'mnot even sure, if | recall correctly the precise
date of Engel hardt's, but | know that, yeah, there weren't any
ot hers.

Q Has the timng of those proposals effectively deprived the
uni on of presenting any direct testinmny on themat this trial?
A Yes. That's the big problem and that's why we believe
this was tactical

Q I'd like you to take a | ook at Exhibit 88, please.

A | see it.

Q Can you tell nme what it is?

A It's a PwC request list. These are the -- | guess it's
el even items that PwC sent to Bl ackstone or Alix, as was
customary with these requests. They went from one set of
advisors to the other. And they deal with questions about the
thirty-five percent equity stake and ot her aspects of the Apri
10t h proposal .

Q And is that -- are there items on that list that are still
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out st andi ng?

A Yes.

Q M. Kam netzky asked you sone reasons why you didn't
mention sonme facts favorable to Patriot in your declaration
concerning the timng of providing information. Can you recal
that in Patriot's brief against the UMM, accused the UMM of
bad faith and foot dragging?

A Yes. That is what the brief said.

Q And why, then, did you include these instances in your
decl aration where Patriot had provided inconplete or |ate

I nformation?

A It was in response. It was our side of the story.

Q Are there still information requests on the two | atest
proposal s fromthe conpany outstandi ng today?

A Yes.

Q And what did M. Huebner tell you on April 25th, by the
way ?

A About the Peabody- Assunmed data? He acknow edged that it
was very inportant that we get that, and he turned to other
menbers at the table, in the direction of Bl ackstone, and said,
"We need to get that.” | believe he shared our sincere belief
that we need that information. It's just -- it's unfortunate
we haven't gotten it when we requested it in October.

Q And as of the time that the Court opened this trial on

Monday, had we received conplete and reliable information as to
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the two proposals that the Court is considering?
A No. Not to ny know edge, we have not. And | would know
because Adam Rosen at PwC woul d have told me. It's on ny
radar.
Q And did we receive sufficient information to eval uate
t hose proposal s?
A No.
Q I want you to go to paragraph 39, please. Are you there?
A No; one nonment. Ckay.
Q In this paragraph of your declaration, what type of
i nformation are you tal king about?
A If you'll just give me one nonent to read it.
UNI DENTI FI ED MALE SPEAKER: \What paragraph nunber ?
MR, PERILLO 39, sir.
(Pause)
A It's information about which retirees are carried by which
entity, whether it's Patriot, Al coa, or Peabody.
Q And was that information ever provided?
A Not conpletely.
Q Are you seeking a popul ation census in this part of your
decl aration?
A Let's see -- that's part of what's nentioned here. W had
asked in Cctober for a popul ation census. Basically, al
i nformati on necessary to provide a conplete picture of the

liability -- the retiree medical liability. That kind of
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anal ysi s has been done for the group that are -- that fall into
what | think the conpany has valued at a billion and, you know,
we have a variety of other nunbers. But that is the type of

I nformation, yes. The short answer is yes.

Q M. Kam netzky pointed out that you got partia
information in the census. Is that true?

A Yes.

Q What good is a partial census when you're looking to
define the contours of a group?

A It leaves us without the ability to know what the ful
liability is, what the value of the unsecured claimthat was
offered to us woul d be, how we shoul d assess the -- what
percentage of an equity stake we should get if, in fact, you
know, that's the route that we take. | nean, it really |eaves
us in the dark.

Q M. Kani net zky al so exam ned you extensively regarding
Joint 51, the Brian Sanson message asking for certain nedical
utilization data. Do you recall that?

A I"msorry; | was |ooking toward the exhibits. Wuld you
ask the question again?

Q This is the questioning about the nedical utilization

data --

A Yes.

Q -- that Brian Sanson request ed.
A Um hum
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Q Wiy did you highlight the fact in your declaration that
you did not receive the confidentiality agreements from Patri ot
for many, many days?

A Because Patriot had said that we needed these
confidentiality agreements to get all of the information. |
want to be clear on that. There's sone of the information that
coul d have been provided w thout a confidentiality agreenent,
and in fact, it was provided. But some of the information was
not provided until we executed these confidentiality

agr eement s.

What | was pointing out in ny declaration is that it was
the conpany that failed to send to us those confidentiality
agreenents for execution for a long period of time -- whatever
it says in ny declaration there. | think it was about a nonth.
And that precluded us fromreceiving that information. And it
was necessary -- that information was necessary to devel opi ng
proposal s on active medi cal savings.

Q I want to turn, finally here, to a series of questions
that M. Kam netzky asked you about, you know, should union
mners get paid nmore than non-union mners. Wuld you object
to the raising up of all non-union mners everywhere to the

| evel of UMM benefits?

A Absolutely not. And I think that's, in fact, what

uni oni zati on does.

Q And are you famliar with the Equal Pay Act?
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A Equal Pay Act, yes.

Q Requi res that wonen be paid the sane as nen?

A Yes.

Q Yeah. In that act, do you think it was contenpl ated t hat
men's wages woul d be cut down to the |level of -- that wonen

were being paid at the tine?

A No. No.

Q And | want to ask you about -- a question about market
forces. You' re aware of the statute passed by Congress that
says the | abor of the human being is not a coormodity or article

of commerce?

A [ am

Q Do you believe in that?

A Yes; absolutely.

Q Suppose you -- I'msorry, go ahead.

A | just said absolutely, yes.

Q Suppose you didn't believe in that, would it still be the
| aw?

A Yes.

Q And - -

A | nean --

Q -- suppose all of these well-healed Wall Street types and

financial advisors tell you that that's not the case? Does
t hat change your m nd?

A No --
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MR KAM NETZKY: (bj ecti on.

A -- it doesn't change the | aw
MR, KAM NETZKY: (Cbjection, Your -- wait. Stop.
THE COURT: Just a second, M. Traynor.

MR KAM NETZKY: (Cbjection, Your Honor. | just object
to the ad hom nemof facts. | don't think there's a need for
it.

THE COURT: I1'Ill overrule the objection. You can ask

t he questi on.

A I"mnot sure who you were pointing to, Fred.
Q I wasn't pointing at M. Kam netzky, but go ahead.
A I -- no, | think that wouldn't change the law. |'m

certain it wouldn't change the law. You know, people have
differing views.

And at the table -- | think I know what M. Kam netzky was
referring to -- there was a discussion of, you know, market
forces. And what | remenber saying to M. Hatfield is that the
uni on doesn't necessarily share his desire to reduce wages to
what he calls market. Qur goal is to get Patriot through its
crisis, the crisis that's brought it to bankruptcy, and see
that it's successfully reorganized. And we had that exchange
so that both parties could understand where we're com ng from
and advance the prospects of reaching a nutually-acceptabl e,
consensual agreenent.

MR, PERILLO Thank you, M. Traynor.
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MR KAM NETZKY: Very briefly, Your Honor.
RECROSS- EXAM NATI ON
BY MR KAM NETZKY:
Q Goi ng back to paragraph 39, that's the paragraph that you
were just looking at wwth M. Perillo, of your declaration, on
page 15.
A Yes.
Q Was there anything mssing other than a ruling on the
decl arati on judgnent action now pendi ng before the Court?
A What do you nean was there anything mssing? Can you
el aborate? | don't understand exactly what you're asking.
Q Vell, you were tal king about -- | think it was your
testinmony that you believe that information that you're
descri bing in paragraph 39 was not provided in full.
A Yes.
Q Ckay. And that has to do with which group of enpl oyees?
A Right. Correct. Yeah, so here we're tal king about the
correspondence in other docunents that weren't ultimately
provided until, | believe, certainly sonetinme after the January
23rd call when we were still talking about them And it also
includes, as | nentioned earlier, the underlying data that we
had requested back in Cctober for the Peabody-Assumed group,
still had not been -- well, it's never been provided.
Q Ckay. And again, we're tal king about what you've

testified to has never been provided. Follow ng up on your
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| ast statenent.
A Ri ght.
Q The statenent you made to M. Perillo.

You understand that there's a declaratory judgnment action
now pendi ng before the Court.
A Yes.
Q Now subm tted before the Court about that group of Peabody
fol ks that you were just describing, correct?
A Yes. Yes. That action will determ ne whether or not
Peabody continues to pay for those liabilities, which are
adm ni stered and held by Patriot, but paid for by Peabody. O
whet her they' ||l be solely Peabody's responsibility and go into
the VEBA. So it's critical we know what the liability
associated with those retirees actually is.
Q Right. And those retirees, or the liability, only kicks
inif Patriot doesn't prevail -- does not prevail on that
action, correct?
A ["mnot -- | would want to think about that and consult
wi th counsel, because | know there's a joint and several --
there are joint and several provisions that 1'mnot entirely
famliar with. But | understand that, essentially, the action
is to determine where those liabilities end up.
Q And if we prevail on that, those liabilities won't end up
on Patriot's books?

A | want to be careful about how we characterize that. |'m
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not exactly sure but | know that the dispute is generally who

w Il be paying for them that Peabody's now paying for them and
the action will resolve whether Peabody continues to pay for

t hem

Q What information -- I'mhere and I'mlistening -- you said
you don't have sufficient information to evaluate the Apri

10th proposal. So, I'mhere with a pen and paper. Wat
information do you need to evaluate the April 10th proposal ?
Again, I'mnot asking you what other people said. | nean,
what's your belief on what the union needs to evaluate the
April 10th proposal that it hasn't received fromthe conpany?
A Yeah, | understand. |If you're asking ne off the top of ny
head without reference to the informati on requests -- you're
asking me not to answer the question by referring to the

i nformation requests?

Q No, you can refer to whatever you want.

A Ckay.

Q But were confortable of nmaking the statenent that you
don't have the information you need to eval uate the proposal

so | would like to know what information you need to eval uate

t he proposal that you don't have.

A There's a docunment -- in fact there were -- | nentioned
earlier, there were two docunents that were recently exchanged.
Bl ackstone sent a document to PWC and it was an information

status update and it included the status of numerous
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I nformation requests that we had made including those set forth
in Joint Exhibit, | think it's 88, but others as well. And we
di sputed working with PAC. W put together a status report
that we sent to Bl ackstone that reflects the accurate and
conplete -- the accurate status of those information requests
and | think that was provided to Bl ackstone on the 23rd and
that's really the best go to source for what information is
outstanding. | could try off the top of ny head wi thout having
that docunent to list sone of it but | know | wouldn't be able
to do all of it.

But | can give you, for exanple, we have not been told
what sort of corporate governance rights would go along with
the thirty-five percent equity stake. |'mgoing to | ook at the
request again here to refresh ny recollection if that's okay.
Again, I'mnot |ooking at the status update which would really
hel p better, 1I'mlooking at the request and it's -- oh, nunber
four, "Please provide all supporting schedul es and anal yses
t hat explain how each of the non- UMM clai mants woul d be
treated under the proposal, indicating both the formand anmount
of recovery."” | don't believe that was provided. You know,
that would be sonmething that woul d be useful to our analysts.

The exact definition of the reorgani zed enterprise,
whet her it would include joint ventures, and other interests
that Patriot owns that are not currently in bankruptcy. | know

that's sonething we were wondering about.
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"Detail ed breakout of which creditors or parties would own
the remaining sixty-five percent of the reorgani zed enterprise
with the ownership percentage held by each respective party."
| don't believe that that was provided. |1'mnot the financia
anal yst, so you know whet her that was provided in the
Bl ackst one handout on 4/25, I'mnot entirely sure but | don't
recall seeing that.

Ch, here's nunber seven, "What corporate governance rights
woul d be associated with the direct thirty-five percent equity
stake in the reorgani zed enterprise?" So that's the question |
referred to earlier. W were asking what corporate governance
rights would be associated. And I know that wasn't addressed
at the April 25th meeting. W weren't told that.

Then we al so asked, "Wat corporate governance rights
woul d be associated with the remaining sixty-five percent of
the reorgani zed enterprise, indicating the governance rights to
the extent applicable of each specific party.”" W weren't
provi ded that.

And again, I'mnot the financial expert but | recall
hearing fromour advisors that this information is inportant
because it hel ps you understand what your equity stake is
actually worth. | mean, that's where we really need to know
what these governance rights consi st of because you need to
know what kind of -- the type of governance rights -- | m ght

but cher this because it's not ny area of expertise but you need
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to know the type of governance rights that are associated with
your claimto know the real full nonetized value of what you
coul d expect to get in the marketpl ace.

Nunber nine, "Define all existing mning conplexes as
referenced in paragraph 9 on page 5, specifically addressing
whether this only refers” -- | can't tell you right now off the
top of ny head whether we've received a response to that. |
woul d have to go | ook at the proposal. It would -- excuse ne,
It would take sone tine.

Nunber ten, we did get a response fromBen Hatfield on
that one. He told us that there wasn't any new noney
i nvest nent assuned to be received by the reorgani zed enterprise
but | think his response suggested there could be exit
financi ng and naybe there was a di sconnect. This was the
neeting on the 24th where our advisors weren't there. So,
sonmetimes we all agreed that you know, we need our advisors to
tal k because we sonetimes -- you know, Ben admits that this is
true as well, to his credit, that you know, we sometines m suse
these terns but he nade clear that there nay be exit financing
involved with the arrangenment and we had used the term new
noney investnent. Ben had said he doesn't envision that there
woul d be a new noney investor providing funds directly into the
VEBA except that investnent associated with us, nonetizing our
claim

And then | know PWC did not receive a response to
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nunber -- I'mpretty sure, | should say, that PWC did not
receive a response to nunber el even where it says, "Please
outline the post-energence capital structure contenplated by
t he debtors under the proposal.”

Again, this is -- to each of these requests, Bl ackstone
responded that on April 22nd, that we would get an answer on
April 25th. On April 23rd, we responded and in our status
updat e next to each of these itens, we said, "Please provide
the information in advance of the neeting, so the nmeeting can
be as productive as possible."

That's a little recitation of what we asked for and we
didn't receive any of the information in advance of the
neeting. W didn't receive any of the information except what
| said M. Hatfield told us on the 24th. W didn't receive any
of that information. So, it wasn't until the 25th that we got
some of this information. And that's on Thursday.

So, of course, we had questions on Thursday and we got
answers to some of those questions. W were able to take those
and | think pretty quickly turn themaround and do a

count er proposal on Sat urday.

Q Again, | thought | asked one question; maybe you answered
another. Is it your sworn testinmony that the itens that you
listed as -- what | asked you is what itens have the conpany

not given the union in order to assist it in valuating the

April 10th proposal. You then nentioned a nunber of itens.
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A Yes.
Q But isn't the case, sir, that in the nmeetings of April
24th and April 25th, that answers to those questions were
provi ded by both the conpany and/or Bl ackstone?
A No, | just went through and where | told you that those
answers have not been provided, that's inclusive of the 4/25
meeting. W did not receive the information that | told you
Q So all the things -- it's your testinony that all the
things that you described, corporate governance, et cetera,
were not -- there were no discussions or information provided
W th respect to those issues at that April 24th and April 25th
nmeeti ng?
A Yeah, that's ny recollection that we didn't get conplete
answers. W received some information. Don't get ne wong.
W received sone information 4/25 but I went through a |ist and
| amtelling you what | believe is still outstanding and
again --
Q So you received sonme information. You just don't viewit
to be conplete; is that your testinony?
A That's correct.
Q Ckay, thank you.

THE COURT: M. Perillo, anything else for this
W t ness?

MR, PERILLO  No, Your Honor.

THE COURT: Al right. M. Traynor, you nmay step
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down. Thank you.

THE W TNESS: Thank you, Your Honor.

THE COURT: M. Perillo, you have another witness
t oday?

MR PERILLO  Your Honor, for personal reasons, |
woul d like to be excused but M. Ho will present our next
witness in ny absence, if that is acceptable to the Court.

THE COURT: It is. Before you go, let ne just make
sure where we're going tonorrow. W're having M. Mndarino?

MR PERI LLO  Tomorrow norning, Your Honor, we wll
present M. Buckner. M. Mndarino is the only confidential
W tness tomorrow. So, | would propose that we present M.
Buckner, M. Cobin and then we would clear the courtroom and
then present M. Mandarino for the -- and that woul d be our
| ast witness for tonorrow, | think.

THE COURT: Al right. And Buckner is cross only or
he's --

MR. PERILLO He is one of our two direct w tnesses.

THE COURT: Ckay.

MR PERILLO But we do believe we will conplete all
three witnesses in a day.

THE COURT: Al right. And then M. Cobin is cross
only?

MR. PERILLO He is.

THE COURT: M. Mandarino is live direct.
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MR PERILLO  And cross, yes.

THE COURT: And cross. And then -- all right. So,
that takes us through Thursday. Are those all the w tnesses
that the union has or are there other w tnesses?

MR. PERILLO  Those are all of the witnesses that we
have.

THE COURT: Geat. So, we'll get through all of them
t onor r ow.

MR PERILLO The Gods willing.

THE COURT: | think the Gods are with us. All right.
Then, M. Perillo, you may be excused.

MR. PERILLO Thank you, Your Honor.

THE COURT: And then, M. Ho, you may call your next
W t ness, please.

MR, RUSSANO  Your Honor, very quickly, M chael
Russano on behal f of the debtors. W do have a procedural
issue to raise with respect to the next witness.

THE COURT: Yes.

MR. RUSSANG W would |like to nove to exclude certain
portions of M. Akunuri's expert declaration and to preclude
M. Akunuri fromrelying on those portions in forrmulating his
opinions. | do just want to be clear that this is very
different fromthe argunment you've heard earlier with respect
to M. Buckner. W're not challenging --

THE COURT: | believe you all have a witten objection
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I n response, correct, on this issue that's been filed?

MR, RUSSANO  Yes.

THE COURT: okay.

MR RUSSANO. W -- exactly right, Your Honor.

THE COURT: Ckay.

MR RUSSANO. And we're -- again, we're not objecting
to M. Akunuri being an expert in valuing conpanies. This goes
to certain aspects of his declaration that rely on information
that was not provided to us. May | proceed, Your Honor?

THE COURT: You nmay.

MR RUSSANO  Your Honor, as the Court is aware from
the review of the declarations, a central conmponent of M.
Akunuri's declaration is his conparison of the projected coal
prices in Patriot's business plan to third-party coal price
forecasts.

Based on that analysis, M. Akunuri concludes that
Patriot has understated its future revenues because Patriot's
proj ections are unreasonably conservative. In reaching that
concl usion, M. Akunuri relies on just two outside sources of
coal price projections and those are froma conmpany cal |l ed SNL
and anot her conpany cal |l ed Wod Mackenzi e.

Because M. Akunuri and counsel for the union have
refused, despite nultiple requests to provide the debtors with
the conpl ete Wod Mackenzie price -- coal price forecast, those

portions of M. Akunuri's opinions that rely on that forecast
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shoul d be stricken fromhis declaration

As Your Honor knows, and as the Supreme Court has
expl ained in Dal bert and Kunmho Tire, 526 U S. 137, expert
testinony may only be admtted if the Court in fulfilling its
gat ekeeper obligation can determne that the evidence is "based
on sufficient facts or data" and that's Federal Rules of
Evi dence 702(b) and if it can determ ne that the evidence that
the opinion testinony is "the product of reliable principles
and nethods." That's 702(c). And that "the expert has
reliably applied principles and methods to the facts of the
case;" 702(d).

Here, the union's refusal to produce the Wod
Mackenzi e forecast has nade it inpossible for the debtors or
the Court to assess the reliability of M. Akunuri's nethods or
their application to the facts of this case. As we're all very
aware, having listened to M. Schwartz testify yesterday,
forecasting of coal prices is not a sinple matter. There isn't
just one type of coal. There's not just six types of coals.
There are dozens of types of coal. And the prices for that
coal vary based on origin, heat content, sulfur content,
transportation and nmany ot her things.

And fromthe nultitude of coals for which Wods
Mackenzi e provi des forecasts, M. Akunuri had to choose those
that he thought were nost conparable to the coals produced by

the debtors. That takes judgment. That takes know edge. It
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takes specialized skill.

And here, M. Akunuri testified in his deposition,
he'll testify today, that he is not an expert in coal price
forecasting. The only way the debtors can test whether or not
t he Wbod Mackenzie forecast that M. Akunuri, a non-expert,
chose, the only way we can test that is to get the actual
forecast. W have no way otherw se without getting the full
forecast, not just excerpts that M. Akunuri has provided.

Your Honor, | would like to show you what a real coal
forecast looks like and that's Joint Exhibit 232, if you would
turn to that. Your Honor, Joint Exhibit 232 is the EVA
forecast fromthe first quarter of 2013. If it's helpful, |
can pass one up to the bench.

THE COURT: | have it.

MR. RUSSANO  You have it; great.

THE COURT: Um hum

MR. RUSSANO EVA, you may recall fromyesterday is
the conmpany that M. Schwartz hel ped found and is a direct
conpetitor of Wod Mackenzie. And you'll see, Your Honor, this
isn't just a collection of nunbers. It contains nunbers but it
al so contains anal ysis, explanation, description of assunptions
and nmet hodology. This is what the debtors provided to the
uni on.

Now, Your Honor, |et nme show what the union produced

to the debtors and this is UWA Exhibit 1. [It's not a joint
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exhibit, of course, because we objected to it.

THE COURT: Thank you

MR RUSSANO. Your Honor, this is a two-page Exce
spreadsheet that lists nunbers just for the forecast that M.
Akunuri decided to use, just two pages of nunbers; no anal ysis,
no net hodol ogy, no description. The debtors -- and on top of
that, the debtors received nothing, absolutely nothing with
respect to the forecast that M. Akunuri admts he considered
and rejected. And he admtted that in his deposition and |
could provide cites and the union admtted that in their
pretrial objections, that he considered other forecasts and
rejected them

There is sinply no way the debtors and the Court can
assess whether M. Akunuri's testinony is based on inproperly
sel ected coal forecasts or whether it is biased or even
contradi cted by the actual Wod Mackenzie forecast.

I would also like to read to you, Your Honor, fromthe
Wod Mackenzie public Web site. This is not an exhibit, so |
would like to provide a copy to counsel before | read fromit.
Again, this is fromthe Wod Mackenzie Wb site. My
appr oach?

THE COURT: You nay.

MR. RUSSANO And you'll see, Your Honor, this is what
you get when you buy the Wod Mackenzi e forecast. You get

anal ysis of the driver's influencing thermal cold demand,
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econom c factors, environnmental |egislation and market
conpetition. You get market outl ook of major coal basins in
the U S., analyzing supply and demand, infrastructure and

| nport/export markets. Your Honor, you get the idea.

The report may even contain information that woul d be
rel evant to the issue of what taxes are included in the Wod
Mackenzi e forecast. That's sonmething |I'm sure you' ve read
about in M. Schwartz's reply declaration and which you heard
himtestify about yesterday. W have none of that infornation.
All we have is two pages of nunbers and the debtors and the
Court are being asked to accept those nunbers with blind faith;
trust us, M. Akunuri selected the right forecast and trust us,
there's nothing in those -- in the entire forecast that the
debtors or the Court would find of interest.

Your Honor, that's not how this works and it's not how
the evidentiary rules of the Suprenme Court intended it to work.
The union's only stated basis for their failure to produce this
information is that they signed a contract with Wod Mackenzi e
that allegedly prevents themfromproviding it to us. And |et
me be crystal clear about what happened here and this is
evident fromthe record and the deposition testinony.

The union requested that M. Akunuri prepare his
anal ysis. PWC, that M. Akunuri works or, asked the union to
purchase the Wod Mackenzi e forecast expressly for the purpose

of preparing that analysis in connection with this litigation.
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The union then signed an agreenent forbidding it from producing
the information that it knew its expert would rely upon.

Your Honor, under those circunstances it's buyer
beware. The union has three viable choices: Don't purchase
t he Wod Mackenzi e forecast because it can't be produced.
Negotiate with Wod Mackenzie in order to allow the forecast to
be produced or purchase the forecast for the debtors. It did
none of that.

I want to be clear about one other thing. Well,
several other things but this thing in particular. The debtors
haven't sat on the sidelines waiting for just the right nonent
to spring this notion. W' ve done absolutely everything we
could do to get this information. Wen the union initially
refused to produce it, we tried to purchase it ourselves and we
woul d have except that we were quoted a prohibitively high
price of just under 30,000 dollars.

At that point, we went back to the union to see if
they could negotiate a better price for us. Wen they didn't,
we once again insisted to the union, it's our right to receive
a conpl ete copy of the Wod Mackenzi e forecast. The union
refused again. W didn't stop there. W sent a subpoena to
Wod Mackenzie a week ago in a last attenpt to get this
i nformation but they objected and we've sinply run out of tine.

This isn't a gotcha noment. W nade very clear from

the beginning that this information was vital to analyzing the
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Akunuri declaration, to deposing M. Akunuri and now to
crossing M. Akunuri. The union saw this comng froma mle
away. That's why, Your Honor, M. Ho spent ten mnutes cross-
exam ning M. Schwartz on a damage control e-mail that he sent
me alittle nore than a week ago which was well after the
deposi ti on.

But that e-mail as M. Schwartz testified, is useless.
It listed in summary fashion some of the other Wod Mickenzie
coal price forecasts and stated that if the debtors coul d nake
a "plausible" showing, it would consider producing it to us.

Your Honor, aside fromthe ludicrous position that
sonmehow t he debtors need to make an undefined "pl ausi bl e"
showing to the satisfaction of the union in order to obtain the
information that it is entitled to, the union failed to provide
the information in the e-mail that would allow the debtors to
even do that. There were no BTU val ues, no explanation as to
what was neant by terms such as near conpliance, md-sulfur
super conpliance; all the things that M. Schwartz testified to
yest er day.

And as M. Schwartz explained, there's no way that e-
mai | coul d be used to determ ne what Wbod Mackenzie m ght be
anal ogous to Patriot Coal's, much | ess nake the plausible
showi ng the uni on denmanded.

Clearly this was a last ditch attenpt to build a

record and a poor one at that. The information necessarily to
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fulfill Dal bert-keeper duty has been wi thheld by the union

The prejudice here is real and it is past tense. And the only
avail able remedy left is to exclude those portions of his
declaration that relied on this information. And for those
reasons, the debtors respectfully request that all portions of
M. Akunuri's declaration referencing or relying on the Wod
Mackenzi e forecast be stricken fromthe record and that M.
Akunuri be precluded fromoffering any opinion that is based on
his review of the Wod Mackenzie forecast.

Your Honor, that's all | have for argunent. | do have
-- | assunme you want to hear from M. Ho.

THE COURT: Correct.

MR. RUSSANO | do have a list of paragraph nunbers in
the various declarations but once Your Honor has decided which
way you decide to go, | just want to let you know that | can
provi de those.

THE COURT: Al right. M. Ho?

MR. HO Thank you, Your Honor. | want to start by
maki ng the sane apol ogy that ny colleague, M. Perillo, nade
for wasting your tine because this notion is exactly that; a
wasting of your time because we provided to the debtors exactly
what Rule 26 of the Federal Rules of Civil Procedure required
and this notion is baseless.

As you heard fromthe debtors, M. Akunuri did rely on

certain Wod Mackenzie data in performng his analysis. That
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data was derived froma service which PW subscribed to through
a contract with Mackenzie. Mike no m stake about it; there was
no choice into what terns were in that contract. Wod
Mackenzi e has one single contract that it provides to

everybody -- to every single subscriber and that contract says
you cannot provide our data to any third-parties unless you
actually rely on that data in you anal ysis.

There's a very good reason for that di ssem nation
limtation which is that if that limtation is not in place,

t hen one subscriber that down to others and pretty soon the
financial incentive to create a type of forecast that all of
have considered in this case, sinply wouldn't be there. The
forecasting services sinmply would go away and di sappear if
their product is given away for free.

And fortunately, the Wod Mackenzi e discl osure
standard is exactly the |legal standard inposed by Rule
26(2)(B)(2) of the Federal Rules of Civil Procedure, which is
al so incorporated into the Bankruptcy Rules. And what that
says is the only disclosure obligation with respect to expert
materials is the duty to disclose naterials actually considered
by the expert in the process of fornulating his opinions.

Let's tal k about the spreadsheet. The Wod Mackenzie
spreadsheet, the only spreadsheet in this document M. Akunuri
actually considered in formng his opinions is a very |large

spreadsheet that contains coal price forecasts fromall over

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

276




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT & UFPERATI ON, et al .

the world and it contains those prices for the next twenty
years.

If you' re tal king about powder basin coal, if you're
tal ki ng about coal fromWles, if you' re tal king about coa
fromAustralia, that sinply has no rel evance to the accuracy of
coal price forecast of Patriot coal which are produced in one
of three regions; Wstern Kentucky, Northern West Virginia, and
Sout hern West Virginia.

And this spreadsheet is not one where you can | ook at
all the data at once. Because of the size of the data, the
only way to effectively use it is to perform searches using
search criteria that a spreadsheet allows you to put in.

And what M. Akunuri did in this case was he call ed
Wod Mackenzie. He gave them descriptions of Patriot Coal
characteristics, specifically heat content and sul fur content,
he asked Wod Mackenzi e what are the nost conparable types of
coal in your forecast and when he got those answers, that's
what he inputted into the spreadsheet and that's what generated
the two pages that you have in front of you and that we
produced to the debtors upon request.

And those are the only actual naterials that M.
Akunuri considered in the process of formng his opinions. And
pursuant to Rule 26, that actually is the only thing we, as the
uni on, had the duty to provide to the debtors pursuant to Rule

26.
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Now in the course of M. Akunuri's deposition, it cane
about for the first tine that the debtor was questioning which
types at Wod Mackenzie coal M. Akunuri selected. Wth
respect to the debtors' comment that M. Akunuri had consi dered
and rejected other forecasts, that was not the Wod Mackenzie
service. That was for the SNL service that only pursuant to
recommendations from Patri ot managenent.

W gave to the debtors every single forecast that M.
Akunuri actually considered and | ooked at fromthe Wod
Mackenzi e service. And when we realized that the debtors were,
in fact, questioning the selection of types of coal by M.
Akunuri, we gave to the debtor every single category of the
Wood Mackenzie service in each of the three regions where the
debtors produces coal ; Southern West Virginia, Northern West
Virginia and the Illinois Basin.

There's a reason why we did not provide to the debtor
an expl anation of what the categories neant and that's because
that information is not actually available in the Wod
Mackenzi e service. The only way to get that information is to
actually call Wod Mackenzie and ask themfor information.

That is not sonmething that was in our ability to provide. And
they' re the reason why even today the debtors are confused
about what each category neant and that's because they provided
that e-mail that was sent to the debtors, not for the purpose

of actually getting information but for the purpose of
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litigation. The e-mail was sent to the debtors on April 20th
and it was not provided to M. Schwartz until April 29th. That
Is why the time is not available for the debtors to nake a
request and for us to call Wod Mackenzie to ask themwhat this
Information or these categories actually nean.

In summary, Your Honor, we have provided to the
debtors everything that M. Akunuri actually considered in
formng his opinions. |In addition, when the debtors questioned
it, questioned his selection of categories, we went beyond the
call of duty and provided the debtors everything that was
actually available in the Wod Mackenzi e service that was
necessary to eval uate his opinions.

The fact that debtors cannot evaluate that opinion
accurately is because of their delay in providing ny e-mail to
M. Schwartz which nmade it inpossible to get clarification of
Wod Mackenzie as to what these categories nmean

For all those reasons, the limted requirenments of
Rul e 26 should be enforced. W provided to the debtors,
everything M. Akunuri actually considered, the requirenents of
the rule has been satisfied and the notion to strike portions
of M. Akunuri's deposition -- of his declaration should be
deni ed. Thank you.

THE COURT: Al right. Thank you. Al right, M.

Kam net zky, 1'Il deny the --

MR- RUSSANO  Russano.
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THE COURT: |'msorry, M. Russano. |'mso sorry,
keep confusing the two of you.

MR RUSSANO. That's okay. There's a |ot of us.

THE COURT: |'Il deny the debtors' notion. | wll
the declaration stand as it does and | believe you all w |
make the appropriate arguments about what wei ght shoul d be
given to that.

MR. RUSSANO:  Under st ood, Your Honor.

THE COURT: Al right. Thank you.

MR HO Your Honor, can | present a w tness now?

THE COURT: You nmay.

MR. HO  Your Honor, | present M. Srinivas Akunuri
t he purpose of giving cross and a redirect testinony.

THE COURT: Al right. M. Akunuri, if you --

MR HO If | may just --

THE COURT: Yes.

MR HO ~-- say a few nore things, Your Honor. M.

Akunuri is the valuation principal for PWC s energy practice

| et

based on Houston, Texas and the parties | think have stipul ated

that M. Akunuri has experience performng val uation analys

S

on nunerous coal and oil and m ning conpani es which include the

val uation of oil and gas and m ning reserve inventory,
I nt angi bl e assets and contingent consi deration using
i nformation such as the location and type of coal being

produced and sold, the outl ook regarding prices for each typ
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of coal and the cost structure of the coal conpanies.
THE COURT: Al right.
MR, RUSSANO  Your Honor, just very briefly. M. Ho

speaks quickly sometines. | want to nake sure | followed all
of that. 1Is that from paragraph 3 --

MR HO Yes.

MR, RUSSANO -- of his declaration? Understood.

Ckay. No objection.
THE COURT: Al right.
(Wtness Sworn)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There's a step up, if you' |l please speak directly into
t he m crophone.

CROSS- EXAM NATI ON

BY MR RUSSANO

Q Good evening, M. Akunuri

A Good eveni ng.

Q You first becane involved in this matter about a nonth
ago, on March 25th; correct?

A Wth respect to the declaration, yes, that is correct.
Q You were asked at that tinme to conduct an anal ysis of the
econom ¢ inpact on Patriot's business plan using thermal coal
prices that you deenmed to be reasonabl e; correct?

A Yes.

Q And that is because you don't believe that the forecasted
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prices in Patriot's business plan are reasonable; correct?

A Based on ny review of third-party data; vyes.

Q You're not an expert in coal price projections; are you?
A That is correct.

Q You have never yourself prepared for coal forecasts; have

you?
A No.
Q In fact, the firmyou're a principal of, PAC, is not even

permtted to provide coal price forecasts; correct?
A That is correct.
Q And you' ve never --
MR HO |I'msorry, M. Akunuri, can you speak up a
little bit?
THE WTNESS: Yeah
Q And you' ve never been hired to actually forecast coa
prices; correct?
A Correct.
Q Nor have you ever testified in a litigation or arbitration
regarding coal forecast; is that right?
A Yes.
Q You' ve never published any articles on coal price
forecasting; right?
A Yes.
Q And you' ve never done any |lectures or teaching on coa

price forecasting; correct?
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A Yes.

Q You don't belong to any coal industry associations; do
you?

A No.

Q At your deposition, you testified that it was really

difficult for you to describe stoker coal. Do you recall that
t esti nony?
A | believe so, yes.

Q And you didn't know at the tinme you prepared your

decl arati on whet her stoker coals sells at a premumor at a

di scount to thermal coal; correct?

A | did not recollect; yes.

Q You al so were unsure of the definition for conpliance coal
at your deposition; right?

A Yes.

Q Do you know sitting here today the definition of
conpl i ance coal ?

A Wth respect to the various types of coal, there is a
certain elenment of the sulfur content and at certain sul fur
content levels, you really define whether it's conpliance coal,
near conpliance, super conpliance, et cetera.

Q Do you know at what |evel how many pounds per ton of
sulfur is -- qualifies a coal as a conpliance coal?

A | believe it's about 1.2 pounds of sulfur dioxide.

Q You don't know whether Patriot sells a conpliance coa
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product; do you?

A | believe they do sell conpliance coal at one of their

m nes.

Q You believe that they do sell a conpliance coal product;
correct?

A Yes.

Q And would it surprise you to learn that they don't sell a
conpl i ance coal product?

A Yes.

Q At the tinme you prepared your declaration, you didn't know
what percentage of Patriot's coal sales cane fromCentra

Appal achi an coal ; correct?

A Yes.

Q Do you know sitting here today what percentage of
Patriot's coal sales cones from Central Appal achi an coal ?

MR. HO  Your Honor, objection. M. Akunuri is not
bei ng tendered as an expert in Patriot's coal production
plants. He's a valuation expert.

MR, RUSSANO  Your Honor, if | aminterpreting your
| ook as you're about to overrule the objection, then | wll
stop speaking but |I'mhappy to explain ny --

THE COURT: Yes, | will overrule the objection and | et
hi m answer the question if he knows.

A | did not do a cal culation of what percentage of Patri ot

coal was in Central Appal achia; no.
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Q And you al so don't know what percentage of Patriot's sales
conmes from Northern Appal achian coal; do you?

A I cannot recollect right now.

Q You're not an expert in natural gas price forecast either
are you?

A | do not do any forecasts; correct.

Q Do you recall testifying in your deposition that |iquefied
natural gas trains which I'lIl call LNG trains are "high
pressured rail cars that can carry liquefied natural gas."

A That is correct.

Q And is that still your belief today?

A Yes.

Q Nat ural gas and thermal coal conpete for narket share of
the electricity generation market; correct?

A Yes.

Q And you contend in your declaration that as the price of
natural gas increases, electricity generators will swtch back
to thernal coal; correct?

A Yes.

Q The price at which that switch will occur varies depending
on the region in which the thermal coal is produced; correct?
A Yes.

Q In other words, the price point at which it becomnes
economcally viable to switch fromgas to coal may be hi gher or

| ower depending on the region; is that right?
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A That is correct. It really depends on the price points
and any costs for the transportation costs to the utility that
Is they are really serving; yes.

Q Yet in conducting your analysis, you nade no attenpt to
account for regional variations in price; did you?

A No, that was not ny declaration; that's correct.

Q So the answer is no?

A No.

Q Are you aware sitting here today that the majority of the
coal that Patriot produces is Central Appal achian coal ?

A Yes.

Q You have no opinion as to M. Schwartz's analysis that for
Central Appal achian coal to start to become conpetitive,
natural gas prices nmust be at a mnimum of four dollars per
mllion BTU, do you?

A | have not done that analysis.

Q You agree that natural gas prices remain wthin ranges
that are conducive to some econonic switching fromcoal to gas,
particularly in the eastern nmarkets; correct?

A Yes.

Q And you're aware that Patriot does business in the eastern
mar kets; correct?

A Yes.

Q I would like to turn now to paragraph 12 of your

declaration. Your declaration is Joint Exhibit 204. And | et
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me know once you're there.

A Yes.

Q Do you see in paragraph 12 where you conclude that "the
trend of coal to gas switching appears to have abated.” Do you

see that? It's in the --

A Yes.

Q -- first sentence. Yes?

A Yes.

Q And you cite statistics in that paragraph to -- just

showi ng that the percentage of US electric generation from
natural gas has gone fromthirty-two percent in April 2012 to
twenty-six percent in Novenber 2012; is that right?
A Yes.
Q And you also cite statistics showi ng that the percentage
of US. electricity generation fromcoal has gone fromthirty-
two percent to forty-two percent over that sanme period in tine;
correct?
A Yes.
Q And it's based on those statistics in paragraph 13 of your
decl aration that you contend that in |ooking at paragraph 13,
at the end of 2012, denmand for coal trended back to historica
| evel s; is that right?

MR HO  Wat paragraph, counsel?

MR. RUSSANO This is paragraph 13.
A Yes.
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Q I would I'ike to show you Joint Exhibit 224. Just let me
know when you're there.

A Yes.

Q You saw this docunment before at your deposition; right?
A Yes.

Q Does this exhibit indicate that as of January 2001, the

mar ket share of natural gas was approximately ten percent?

20017?
Q Correct, January '0O1
A Yes.
Q And is that consistent with your understandi ng i ndependent

of this exhibit?

A Yes.

Q The twenty-six percent market share of natural gas as of
Novenber 2012 that you referred to in your declaration is well
above historical levels going back to 2001; is it not?

A That is correct and ny testinony again when | was talking
about ny decl aration was what happened to natural gas prices
over the past three years and what has that done to, you know,
utility conpanies switching fromcoal to gas.

Q Understood. | amtrying to explore what you neant by

historical |evels --

A Sur e.
Q -- when you refer in your declaration.
A Yes.
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Q You' re not aware of any evidence indicating that natural
gas shares will ever return to historical 2001 |evels; are you?
A | don't have any information; yes.
Q Okay. Now | am going back to coal and agai n | ooking at
Joint Exhibit 224. The market share of thermal coal in January
of 2001 was approximately fifty-five percent; correct?
A Yes.
Q And if you look at figure 2 of your declaration, which
you' re probably open to, it's on the sane page as paragraph 13.
You m ght want to take your declaration and just put it aside.
W'l be referring to that frequently.
A Ckay.
Q I may have an extra copy, so you don't have to struggle
with the binder.
A Do you have an --
Q I think we have -- I'mlooking. | may have spoken too
soon.
MR. RUSSANO  Your Honor, may | approach the w tness?
THE COURT: You nay.
MR HO Can | look at it first?
MR. RUSSANOC. O course.
A Ckay, thank you.
Q Ckay. So, | was directing your attention to figure 2 of
t he declaration which again is on -- it's right bel ow nunbered

par agraph 13; do you see that?
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A Yes.

Q And figure 2 of your declaration shows that coal share of
electricity generation was just under fifty percent as recently
as Decenber of 2008; right?

A Yes.

Q The forty-two percent as of Novenber 2012 that you
referred to in paragraph 13 is well below historical highs

I ncl udi ng highs as recently as 2008; correct?

A That's correct.

Q Are you aware of any evidence indicating that the market
share of thermal coal will ever return to historical highs of
fifty percent or greater?

A | don't have any information but one of the reasons when
you | ook at the -- what happened over the last three, four
years wWith respect to fracking of gas and the ability to get
nore gas out, one of the things you have to | ook at to see, you
know, what is the price of natural gas expected to be and at
what point in time is coal going to be nore econom cal conpared
to gas.

Q Under stood and we're going to get to your conclusions
regarding natural gas in just a bit.

A Ckay.

Q But just so the record' s clear, you' re not aware of any
evi dence indicating that the market share of thernal coal wll

ever return to historical highs of fifty percent or greater;
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are you?

A No.

Q Exhibit 224 in figure 2 of your declaration indicate that
natural gas and coal prices tend to rise or fall depending on
t he season; would you agree with that?

A Exhi bi t ?

Q Exhibit 224.

A Oh.

Q The chart we were | ooking at a nonent ago, as well as
figure 2 of your declaration.

A Yes.

Q Is that a yes to nmy question or a yes, you understand
where we're | ooking?

A | -- sorry, | just got to 224.

Q Ckay. Let ne now ask the question again. Exhibit 224 and
figure 2 of your declaration indicate that natural gas and coa
prices tend to rise or fall depending on the season; would you
agree with that?

A Yes.

Q And do you agree that Exhibit 224 and figure 2 indicate
that coal prices tend to fall in the sunmmer and rise in the

W nter?

A Yes.

Q And do you agree that Exhibit 224 and figure 2 indicate

that natural gas prices tend to rise in the summer and fall in
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the winter?

A Yes.

Q Have you personally done any anal ysis on the seasona
variations in coal prices?

A No.

Q The comparison of electricity generation shares in

par agraph 12 of your declaration doesn't take into account
seasonal price variations; right?

A It does not.

Q I would Iike to nove nowto figure 3 of your declaration
which is on page 8, as well as nunbered paragraphs 15 to 18 of
your declaration. Let me once you' ve oriented yourself.

A Yes.

Q You cite to four factors that you believe point to an
increase in natural gas prices and those factors are natural
gas storage levels, natural gas rig counts, natural gas

production and |iquefied natural gas projects; is that correct?

A Yes.
Q I would like to spend a few m nutes tal king about the
first factor, storage -- inventory storage |evels of natura

gas. You wite in paragraph 15 of your declaration that a
decline in storage levels is "an indicator of a potentia
trend" in the natural gas nmarket; do you see that?

A Yes.

Q You agree that natural gas prices may not actually
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I ncrease just because storage |evels decrease; correct?
A Yes.
Q But your testinony is that since reaching highs in 2012,
natural gas storage |evels have fallen approxi mately twenty-one
percent which you believe will result in an increase in the
price of both natural gas and thernal coal; correct?
A Yes.
Q Nat ural gas storage levels rise and fall depending on the
season; right?
A Yes.
Q They typically rise in the sumrer nonths as natural gas is
stockpiled for the winter nonths; correct?
A Yes.
Q And then they generally drop during the col der nonths;
correct?
A Yes.
Q The winter of 2011 to 2012 was an unusually warm wi nter
right?
A | haven't done seasonality anal ysis.
Q Let me direct your attention to your deposition transcript
which | don't think you have. So, give nme one nonent.

MR, RUSSANO  Your Honor, do you have a copy of M.
Akunuri's deposition?

THE COURT: No.

MR. RUSSANO No. Let ne pass one up to you, as well
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THE W TNESS: Thank you.

MR RUSSANO. I'Il take it back at the end. It's very
heavy.
Q Can you turn to page -- just give nme one nonent --

MR, RUSSANO  Apol ogi es, Your Honor.

THE COURT:  Ckay.
Q If you could turn to 107, page 107 of your deposition.

Are you there?

A Yes.

Q And |' mreadi ng beginning on |ine 14:

"Q Do you agree that the winter of 2011-2012 was unusually
war nf

"A. Yes."

Do you see that?

A Yes.

Q Do you recall that testinony?

A Yes.

Q Is that still your testinony today?
A Yes.

Q

That winter of 2012-2012 was, in fact, the warmest w nter
in over sixty years; correct?

You asked me that question and | said | don't know.

Q You still don't know?
A Ri ght.
Q I would like you to turn to Joint Exhibit 226. And if you
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could turn to page 36 of that docunent -- before we do that,
this is a docunent that you considered in preparing your
declaration; correct?
A Yes.
Q Ckay. Are you at page 367
A Yes.
Q Do you see at the bottomof the chart where it indicates
that the winter of 2011 to '12 was the warnmest winter in over
Ssixty years by 223 heating dates?
A Yes.
Q Do you have any reason to disagree with the data in that
chart?
A No, other than seeing this; no.
Q If you could turn to page 37 of that docunent, do you
agree that this page sets forth five-year inventory |evel
averages for natural gas?
A Yes.

THE COURT: M. Akunuri, | need you to speak into that
m crophone.

THE WTNESS: Sorry.

THE COURT: Pl ease.

THE WTNESS: Sorry, Your Honor.

THE COURT: Um hum
Q Do you see where it says that storage |levels follow ng the

2011-2012 winter were "954 billion cubic feet over the five-
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year average?" Do you see where it says that?

A Yes.

Q Do you have any reason to doubt the accuracy of that

st at enent ?

A No.

Q When you neasured the decline in natural gas levels in
your declaration, your starting neasuring point was in March
2012, after the unusually warmw nter; correct?

A Yes.

Q And you neasured that against the levels of natural gas in
March 2013 after a nore normal w nter; correct?

A Excuse ne. Yes.

Q And the March 2013 |l evels were still over 200 billion
cubic feet greater than they had been in March 2011; correct?
A Yes.

Q If it helps, you can refer to your declaration, Exhibit C
I s your answer correct?

A Yes.

Q The twenty-one percent decline you cite in your

decl aration between March 2012 and March 2013 is attributable
nore to the historically warmw nter than to any long term
decrease in storage levels. Don't you agree with that?

A Yes, | was trying to make a poi nt about how natural gas
prices have doubl ed during that tine.

Q Ckay. But | am asking you a different question here.
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1/ A Al right.
2 Q | understand your overall point.
3| A Yes.
4/ Q Your answer to nmy question is yes; correct?
5 A Yes.
6/ Q Turning back to your declaration, figure 3, as well as
7| paragraph 16 of your declaration, this is regarding declining
8/ rate counts; do you see that?
91| A Yes.
10| Q And you opine that the reduction in rate count indicates a
11| reduction in production levels of natural gas which will in
12| turn |l ower supply and increase prices; correct?
13| A Yes.
14| Q You're famliar with what horizontal drilling is; right?
15| A Yes.
16| Q Hori zontal drilling technol ogy enables nore natural gas to
17| be produced fromfewer rigs; correct?
18| A Yes.
19| Q And natural gas can al so be produced fromoil rigs;
20| correct?
21| A Yes.
22| Q The nunber of operating oil rigs approximately quadrupled
23| in the three years between Cctober 2008 and Cctober 2012;
24| right?
25| A Yes.
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Q I would Iike to show you Joint Exhibit 222. Let nme know
once you're there.

A Yes.

Q This is one of the docunent you consi dered when preparing
your declaration; right?

A Yes.

Q If you could turn to page 4 of that docunent, line 1. Do
you see that? The page nunbers are right at the bottom

A Yes, yes.

Q Wul d you agree that there has been a breakdown of the
traditional relationship between rate count and natural gas
production?

A Yes.

Q Thank you. You could put that aside. 1In fact, do you
agree that the natural gas -- that natural gas production has
continued to grow in spite of a declining nunber of natural gas
rigs; right?

A Yes.

Q Year over year, nonthly production of natural gas has

i ncreased every nonth since early 2010; has it not?

A Yes.

Q If you could go back to Joint Exhibit 226 which | believe
we' ve | ooked at before. Once again, this is a docunent you
consi dered when preparing your declaration; correct?

A Yes.
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Q Turn to page 20 of that document. Are you there?

A Yes.

Q Do you agree with the conclusion set forth in the title of
the chart on page 20 which states that "Shale gas rig counts

peaked in 2010, yet production has grown eight billion cubic

feet per day since 2010." Do you agree with that statenent?
A Yes.
Q You can put that aside. | would |like to now turn to the

third of four factors you cite in your declaration in figure 3.
Are you there?

A Yes.

Q Now i n paragraph 17 of your declaration, you argue that at
current natural gas prices, natural gas producers in a nunber
of regions may not be incentivized to produce natural gas
because of high break-even points; is that a fair sunmary of
your argunent ?

A Yes.

Q If you could turn to Joint Exhibit 227.

A Yes.

Q This is a docunent you considered in preparing your

decl aration; correct?

A Yes.

Q In fact, your analysis in paragraph 17 about break-even
points is based entirely on this presentation; correct?

A Yes.
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Q Was this presentation ever published in any industry
publ i cation?

A | do not know.

Q Has it ever been peer-reviewed?

A This is -- this is a docunent prepared by Bobby Tudor, the
CEO of Tudor Pickering, which is considered the -- one of the
best investnent banks in the area with respect to oil and gas.
So when you say peer-reviewed, | don't know what you nmean by
peer-revi ewed.

Q Have other firms reviewed this document?

A So, other analysts do quote Tudor Pickering with respect
to some of the data that they present.

Q Have they quoted this docunent?

A I don't know if this particular document was quot ed.

Q Now you say this was prepared by a M. Bobby Tudor

correct?
A Yes.
Q Do you know if -- | see M. Tudor's nane on the top of the

docunent; correct?
A Yes.

Q Do you know i f M. Tudor personally prepared this

docunent ?
A He presented this docunent but he has a nunber of anal ysts
that work for him I'msure it's a Tudor Pickering

presentation docunent. So he probably is not the only one that
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had a hand in preparing this.

Q Do you know for certain who perforned the analysis
underlying this presentation?

A No, | do not.

Q Do you know if there's a nore recent Tudor Pickering
break- even anal ysi s?

A No.

Q Do you know if there are other break-even point analysis
that you -- that are avail abl e?

A | haven't seen any.

Q So you don't know?

A | don't know.

Q If you could turn to page 10 of the docunent. The

anal ysis on this page is based on an assunption that a ten
percent rate of return is required; correct?

A Yes.

Q Sonme conpanies mght be willing to accept a rate of return
that is less than ten percent; correct?

A Yes.

Q And for those conmpanies, the break-even points woul d be
| ess than what is reflected in this presentation; correct?
A Yes.

Q Break- even points can al so decrease in response to

i nprovenents in technol ogy; right?

A Yes.
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1/ Q If you could turn to Joint Exhibit 223.
21| A Yes.
3 Q You aut hored this docunent; right?
4/ A Yes.
5/ Q And you wote it sonetinme in 2010 or 2011; correct?
6| A Yes.
7 Q If you turn to page 4, the |ast sentence on the page, you
8|| wote about continuing advancenments in fracturing technol ogy;
9 correct? Do you see that?
10| A The last -- did you say |ast paragraph?
11| Q The | ast sentence on page 4.
12| A Yes.
13| Q Sitting here today, you continued to expect that there
14| will be advancenents in fracturing technology; right?
15| A Yes.
16| Q The last factor you identify in figure 3 of your
17|/ declaration, as well as paragraph 18, is with respect to
18| decreasing supply of natural gas is a result of increasing
19|/ nunber of liquefied natural gas exports; is that right?
20| A And you claimthat these exports will renove approxinmately
21| 2.5 trillion cubic feet of natural gas per year by 2019; right?
22 At the tine of ny declaration; yes.
23| Q At the tine you prepared your declaration --
24| A Yes.
25| Q -- that was your clains.
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A Yes.

Q Is that still your clainf

A | have nore recent data that show that it's nmore |ike nine
trillion cubic feet of LNG exports between -- over the next siXx

to eight years.

Q Have you produced any of that data to the debtors?

A | had prepared an updated exhibit. | don't know if that
actually made it to you.

MR RUSSANO  Your Honor, | would nove to strike the
answer. W haven't received any of the information that M.
Akunuri is referring to. W haven't received this exhibit. |
can wal k through with M. Akunuri what he testified to at his
deposition. Needless to say, conpletely different than what he
i's saying right now

THE COURT: M. Ho?

MR. HO Yes, Your Honor. For the record, this
docunent was not prepared until |ast Saturday after the tinme
for the exchange of exhibits. Therefore, we did not enter it
to the debtors pursuant to the schedul e that Your Honor
actually entered. Counsel is free to question the w tness
concerni ng his new projections.

THE COURT: Is the docunent here?

MR. HO The docunent is not here because we do not
intend to offer it given your scheduling order.

MR, RUSSANO  Your Honor, | don't know what to say to
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that. | think the -- in ny view, it's obviously your decision,
but I don't see how the answer can stand. W haven't seen it.
W have no idea what he's talking about. Al | have is his
decl arati on.

THE COURT: Yes, | think we're going to have to go
w th what the declaration says and not | ook at what updated
information for nore recent data.

MR, RUSSANO  Thank you, Your Honor

THE COURT: You're wel cone.

MR RUSSANO. If | could just have one nonent, Your

Honor .
THE COURT: Yes.
(Pause)
Q M. Akunuri, | would like to change topics and discuss

your critique of Patriot Coal price forecast as being
under st at ed; okay? You were not involved in any calls with
Patri ot managenment regardi ng the appropriate selection of which
SNL coal forecast to use to conpare with the coals that Patriot
produces; were you?

A There was a call we had specifically on March 14th.

Q | just want to be, "call we had.”" Wre you on that call,
you personal ly?

A I was not on the call. |1 was out of the country.

Q You are referring to a call that your teamat PWC had with

Patri ot management regardi ng the selection of SNL coal price
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forecast; correct?

A Yes.

Q Actual ly that call occurred before you were retained to
provide the analysis in your declaration; correct?

A That is correct.

Q You personally have never participated in a call wth
Patri ot managenent regardi ng the subject matter of your

decl arati on; have you?

A No.

Q There was a nenber of your team M. Kevin Ranoutar, who
sel ected the SNL coal forecast to use in the analysis in your
decl aration; correct?

A Yes.

Q Turning to figure 4 of your declaration, are you there?

A Yes.

Q M. Ranoutar determ ned which prices to include in the row
"Patriot Business Plan Forecast;" correct?

A After the call with nanagenent -- are you asking after the
call with managenent, he cane back to ne with the feedback with
the seal from nanagenent on which coal prices to select to be
nost appropriate and | asked himto prepare the cal cul ations.

Q I'mactual ly asking a narrower question which is did -- is
it M. Ranmoutar who determ ned which prices to include in the
row entitled "Patriot Business Plan Forecast?"

A Yes.
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Q You've nmentioned the call with Patriot managenment a couple
of times, so let's talk a little bit about that. Patriot
managenment requested that several adjustnents be made with
respect to the SNL coal price forecast; right?

Yes.

And your team nmade t hose adjustnments?

Yes.

You personally didn't nake the adjustments; right?

Under ny supervi sion; yes.

o > O > O P

Did you ever participate in a call with Wod Mckenzi e
regardi ng the subject of your declaration prior to drafting
your decl aration?

A No.

Q There was a call between Wod Mackenzi e and PWC but once
again, M. Ranputar conducted that call; correct?

A Yes.

Q M. Ranoutar also perforned the initial calculations
contained in Exhibit F of your declaration; correct?

A Yes.

Q Wod Mackenzie is a forecasting service that its custoners
subscribe to; right?

A Yes.

Q Once you subscribe to the Wod Mackenzi e service you have
access to their forecasts for a period of nonths; correct?

A Correct.
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Q And PWC subscri bed to the Wod Mackenzi e forecast for the
pur pose of assisting in this matter; correct?

A Yes.

Q You relied on the Wod Mackenzie forecasting service in
devel opi ng your testinony; right?

A Yes.

Q Specifically, your conclusion that Patriot's thermal coa
price projections are understated is based in part on your
assessnent of the Wod Mackenzie forecast; right?

A Yes.

Q Li kew se, your conclusion that Patriot underestimted the
revenue it received from2013 to 2016 is based in part on the
Wod Mackenzie forecast; right?

A Yes.

Q And your opinion that Patriot has overstated its need for
savings is also based on the Wod Mackenzi e forecast; correct?
A SNL and Wod Mackenzi e; yes.

Q The Whod Mackenzie service forecasts a variety of types of
coals, not just those that are listed in your declaration;
right?

A Yes.

Q PWC sel ect ed which of Whod Mackenzie's forecast to use to
conpare it to the coals that Patriot produces; right?

A Yes.

Q And Patriot managenment was never consulted in connection
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with the selection of Whod Mackenzie coal price forecasts;
correct?
A Yes.
Q If you could turn to page 21 of Exhibit F of your
decl arati on.
A Is that -- is it in this binder?
Q Oh, it should be.
THE COURT: Exhibit F, is that --
MR, RUSSANO. Exhibit F.
THE COURT: -- is that behind 21072
MR RUSSANO. Exhibit F. It's behind it; yes. It's
behind it.
THE COURT: | think it's Exhibit 210.
MR. RUSSANO Ch, is it Exhibit 210? Let ne confirm

that. It should be behind his declaration; yes.
THE COURT: Well, let ne see, because it seems to be
exhibit -- yes, they seemto be follow ng al ong.

THE W TNESS: Yeah, | got it. Yes.
Q Do you see in footnote 1 where it says that with respect
to the Wod Mackenzie coal forecast it reads, "Based on
di scussi ons with managenment, this forecast is the nost
appropriate for coal produced at the Mdland Trail Conplex;" do
you see that? It's footnote 1.
A Yes, on page 227
Q On page 21, but it also --
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A 21; yeah.

Q -- appears on page 22 and el sewhere.

A Yes.

Q And | think you've -- you've essentially answered ny next

question which is that a simlar statenent appears in various
pl aces throughout the docunent; right?

A Yes.

Q And just so we're clear, PW never spoke with Patri ot
managenment about whi ch Wod Mackenzie forecast to select;
correct?

A We only had SNL di scussions, not Wod Mackenzi e.

Q Ckay. Thank you. Patriot managenent disagreed with PWC s
initial selections of SNL coal price forecast; didn't they?

A They di d because we did not have enough information; yes.
Q And you were able to get that information by talking with
t he conpany.

A Yes, that's correct.

Q Did Wod Mackenzi e suggest that you utilize a conpliance
product forecast for sone of Patriot's coal s?

A Yes.

Q Wiat is the date of the Wod Mackenzie forecast you used
in perform ng your anal ysis?

A The | atest forecast they had was as of Novenber 2012.

Q Are you aware that there has been a decline in

i nternati onal demand for donestic coal between the end of 2012
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and the first quarter of 2013?

A Yes, generally, yes.

Q Are you aware that international prices for coal have
fallen over that sanme tinme period?

A Through March; yes.

Q Are you aware that other coal exporting countries aside
fromthe United States have increased production?

A | don't have that information

Q You don't know one way or the other?

A No.

Q Did you nmake any adjustnents to the Wod Mackenzi e
forecast to reflect changed market circunstances since Novenber
20127

A | did not.

Q Do you agree generally that using the nost recent

avail able information is the best way to conduct a forecasting
anal ysis; right?

A It is but nmy analysis is really nmore of a long term
nature. So, | have used the nost recent data that was
avai |l able. To me, when you look at long termforecasts you
really -- stock prices on a nonthly basis -- on a daily basis,
they fluctuate. So, when we discuss with Wod Mackenzie

anal ysts, they still believed that these forecasts in their
view as of the date of ny declaration are nost appropriate for

'14, ' 15 and '16.
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Q But again, M. Akunuri, just to nmake sure we have a cl ear
answer to ny question, you do agree generally that using the
nost -- using the nost recent available information is the best
way to conduct the forecasting analysis; correct?

A Yes.

Q I n paragraph 21 of your declaration, I'll give you a
nmonment to get there.

A Yes.

Q In that paragraph, you assert that Patriot's profitability
Is significantly inproved under the coal forecast you' ve used;
correct?

A Yes.

Q And you're basing that claimon your estinates of
Patriot's inproved revenue utilizing the SNL and Wod Mackenzi e
coal forecast; correct?

A Yes.

Q And your analysis is reflected in figure 5 of your

decl aration; right?

A Yes.

Q It's not always the case that increased revenues results
in increased profit; is it?

A General ly, yes. There will always be sone variable
expenses associated with that.

Q Isn"t it possible that increasing production costs can

drive the price of coal up but nonethel ess decrease profit
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margin (audio glitch from6:16:52 to 6:16:56) haven't anal yzed
Patriot's cost structure; have you?

A No.

Q And you haven't conpared Patriot's cost structure to that
of its conpetitors; have you?

A No.

Q And you never anal yzed whether Patriot's costs m ght
Increase as its revenues increase; have you?

A No.

Q Do you know whet her Patriot pays royalties for the coa
Itsel f?

A Yes.

Q You do know t hat ?

A Yes.
Q Do those royalties -- are those royalties a percentage of
the price for which it is sold -- the coal was sol d?

A General ly, yes.

Q And the anount of the royalty payments will have an inpact
on the profitability; correct?

A Yes.

Q Figure 5 doesn't nmake any provision for the royalties that

Patriot has to pay; correct?

A Yes.
Q It does include --
A It doesn't.
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Q It doesn't include. Those royalty paynents were excl uded
fromthe prices you include in the section titled "Patri ot

Busi ness Pl an Forecast;" correct?

A Yes.

Q Your revenue analysis al so does not include netallurgica
coal sales and revenues; does it?

A That's correct.

Q Do you know what percentage of Patriot's revenues net coal
represents?

A | don't know the nunber on top of ny head.

Q You don't have an opinion as to whether or not Patriot's
met coal price forecasts are reasonable; do you?

A | haven't done that analysis.

Q Do you know what percentage of Patriot's revenues Patri ot
is forecasting net coal sales to represent in the com ng years?
A | haven't done the net coal analysis. So | don't know.

Q So you don't know?

A | don't know.

Q Your revenue anal ysis does not include stoker coal sales
and revenue; does it?

A It does not.

Q Do you know what percentage of Patriot's revenues stoker
coal represents?

A | understand it is very small but |I don't know the

per cent age.
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Q You don't know?

A No.

Q You don't have an opinion as to whether or not Patriot's
stoker coal price forecasts are reasonable; do you?

A | haven't done the analysis.

Q So you have no opini on?

A No opi ni on.

Q On figure 5, you have several lines |abeled "Tota
Unpriced Tons" and "Total Priced Tons;" do you see that?

A Yes.

Q And the unpriced tons represent coal that had not been
sold by Patriot at the time the business plan was created,
correct?

A Correct.

Q And the priced tons represents coal that had been sold at
the time the business plan was created; correct?

A Yes.

Q Wien accounting for priced tons, you used a forecasted
price fromthe business plan rather than the actual prices at
whi ch the coal was sold; right?

A Wth respect to the priced tons?

Wth respect to the priced tons.

Yes.

Wiy did you do that?

> O > O

I didn't have the detailed analysis on priced tons versus
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unpriced tons, so | |ooked at the by mne level, what is the
total effective price and | have used that nunber.

Q Can average heat content for coal fromthe sane m ne vary
fromyear-to-year?

A Yes.

Q Do you know why that is?

A It just depends on, you know the quality and the heat
content that is actually delivered -- does nove fromtinme to
tine, although at not -- the variable is limted but there's
still a change from year-to-year

Q If the heat content varies fromyear-to-year, and hol ding

everything el se equal, that would inpact the market price of
the coal; correct?

A Yes.

Q Do you know i f Patriot forecasts the expected yearly
average BTU at its m ning conpl exes?

A No, | do not.

Q Do you know what the actual BTU per pounds were at the
Federal conplex in 2012? |If helpful, you mght refer to
Exhibit F, page 14, of your declaration.

A The information | was given was 13, 183.

Q Do you know what the forecasted -- forecasted -- heat
content at the Federal conplex is for 2013?

A No, that's the number | was given and based on our teams

call with managenent, they suggested that we use that nunber
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Q Managenent told you to use 13,183 --

A That's the nunber --

Q -- onacall?

A -- that's the nunber we received from managenent; yes.

Q You personally received that from managenent?

A My team did.

Q Wio at your teamwas told that for 2013 to use 13,183 as a
heat content --

A W --

Q -- for 20137

A My director, Kevin.

Q Your director, Kevin. And who told Kevin from managenent
that he should use 13,183 as a heat content?

A | believe there were a nunber of people on that call

i ncl udi ng Bob Bennett from Patriot managenent, Bl ackstone and
Alix Partners.

Q That wasn't ny question who was on the call.

A Yeah.

Q | would Iike to know who at Patriot told M. Ranoputar that
for 2013, the appropriate heat content to use was 13, 183?

A | don't renenber exactly but the -- when | |ook at the
footnote, it does show a docunent, a data roomitem

Q So you don't know if anyone fromPatriot told M. Ranputar
to use 13,183 for 20137

A No.
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Q Do you know what the forecasted heat content at the
Federal conplex is for 20147

A No, we nmade the sane assunption across all the four years.
Q So your analysis just assunes that the actual BTU per

pound for 2012 would remain the sane in subsequent years;

correct?
A Yes.
Q If, in fact, the heat content goes down and assum ng

everything el se remains the sane, the market price for that
call al so goes down; correct?

A Yeah, it's the same -- the price probably will fluctuate
up or down, depending on the actual heat content delivered.

Q But heat content goi ng down hol di ng ot her vari abl es

constant, reduces prices; correct?

A Yes.

Q What are add-on taxes?

A Various coal production taxes.
Q Are you finished?

Severance taxes, black lung tax, some of the reclamation
t axes, et cetera.
Q At the tine of your deposition, you didn't know the
specific add-on taxes that were applicable to Patriot's coals;
did you?
A No, | did not.

Q You didn't know what the Federal Black Lung Tax was at the
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time of your deposition; did you?

A | couldn't define it for you; vyes.
Q You couldn't define it or you didn't know what it was?
A | didn't know what it was exactly; yes.
Q Do you know t oday?
A Yes.

Q Can you describe to ne what it is?

It's related to, you know, sone of the standards that were
agreed to prior to 1973 with related to workers facing | ung-
related issues and it was a fund that was created for that
pur pose.

Q And you | earned that information after the deposition;
correct?

A Yes.

Q And after you prepared your declaration; correct?

A Yes.

Q At the tine of your deposition, you didn't know which
entities the Federal Black Lung Tax is levied on; did you?
A No.

Q Do you know today?

A Not exactly; no.

Q At the tine of your deposition, you didn't know how rmuch
the Federal Black Lung Tax is; did you?

A No.

Q Do you know today?
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A | can't recollect on the top of ny head.

Q You didn't know in your deposition whether the Federal

Bl ack Lung Tax differed between surface and underground m nes;
did you?

A No.

Q Do you know t oday?

A | believe there is a difference; yes.

Q Do you know what that difference is?

A | don't.

Q At the time of your deposition, you didn't know which
entities the Federal Reclamation Tax is |levied on; did you?

A No.

Q Do you know today?

A No.

Q You didn't know how much the Federal Reclamation Tax is at
the time of your deposition; right?

A No.

Q Do you know today?

A No.

Q And you didn't know whether it differs between surface and

under ground m nes; did you?

No.
Q Do you know today?
A No.

Q At the tine of your deposition, you weren't aware that
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there's a special reclamation tax in West Virginia, were you?
A No.

Q Do you know t oday?

A No.

Q And you also didn't know at the tinme of your deposition
what the severance tax is; did you?

A I knew what a severance tax was but | didn't know what the

I npact of that on Patriot's revenues was.

Q If you could turn to your deposition, page 215.
A Yes.

Q Line 4, it begins:

"Q Do you know what the severance tax is?

"A. | can't explain to you exactly what it is."

Do you recall that testinony?

Yes.

I's that testinobny accurate?

Yes.

At the tine of your deposition it was accurate?
Yes.

Do you know t oday what the severance tax is?
Not for Patriot exactly, no.

I"msorry, could you just speak up?

Not for Patriot, no.

©c >» O > O > O > O P

At the tine of your deposition, you didn't know whether or

not the various add-on taxes we just discussed are paid by the
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coal seller; did you?

No.

Do you know sitting here today?

Yes.

Do you know that they're paid by the seller?
Yes.

And you learned that after your deposition?
Yes.

And after you prepared your declaration?

Yes.

o » O >» O > O > O P

Returning to figure 5 of your declaration, you excluded
the various add-on taxes fromthe projected coal prices that
you attribute to the Patriot business plan; correct?

A Yes.

Q And at your deposition, you testified that the SNL and
Wod Mackenzie price forecast you used in figure 5 also do not
i ncl ude add-on taxes; do you recall that testinony?

A Yes.

Q And you testified that you would be surprised to learn
that the SNL and Wbod Mackenzie coal price forecasts are
actual l'y inclusive of add-on taxes; do you recall that

t esti nony?

A Yes.

Q Sitting here today, do you still believe that the SNL and

Wod Mackenzie price forecasts do not include add-on taxes?
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A Since the deposition, there is a docunent on SNL's

I nformation which explains their nethodol ogy. They
specifically say that they exclude taxes and we had di scussions
wth them They -- basically they presented that it was a

m sstatement on their part. So since then, | have corrected ny
cal cul ations to include add-on taxes.

Q So there was confusi on between your team and SNL about
whet her or not the add-on taxes are included; is that right?

A Yes.

Q And you didn't know at the tinme that the SNL forecast, in
fact, includes the add-on taxes; right?

A Yes.

Q And you didn't know t hat because your teamisn't --

they' re not experts in coal price forecasting; right?

Yes.

You' ve never done that before; correct?

Yes.

Sanme goes for Wod Mackenzie; correct?

Yes.

o > O > O P

You woul d therefore agree, would you not, that the
analysis in figure 5 is not an appl es-to-apples conparison
because the taxes have been excluded fromthe Patriot business
pl an forecast but they' ve been included in the SNL and Wod
Mackenzi e forecast; do you agree with that statenent?

A Yes.
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Q And the effect of including the taxes in the Patriot
busi ness plan forecast would be to increase the projected
busi ness pl an revenues; correct?

A Yes.

Q Any ot her confusion between SNL and Wod Mackenzi e and

your teamthat you're aware of sitting here today?

A No.

MR. RUSSANO. Your Honor, if | could just have a
coupl e of nonments, | would like to discuss with nmy team
regarding the testinony you struck earlier before. If I could

just have a few nonments?

THE COURT: Al right.

(Counsel confer)

MR. RUSSANO  Your Honor, thank you for your
i ndul gence. It was productive and you' |l be happy to hear |
don't have any further questions right now.

THE COURT: Al right. Thank you. M. Ho, if you
have sonme brief redirect?

MR HO  Yes, Your Honor.
REDI RECT EXAM NATI ON
BY MR HO
Q M. Akunuri, is there a correlation between a rise in
natural gas prices and coal to gas sw tching?
A Yes.

Q What is the correlation?
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A As -- you know, for electric utilities when natural gas
prices becone expensive and if coal prices are fromthe
econom c perspective nakes sense, they will probably swtch
I mredi ately to using coal.

Q And assum ng natural gas prices rise to 450 or 475 per
mllion BTU what effect would that have on coal to gas

sw t chi ng?

A One is definitely it will slow down any sw tching from
coal to gas and secondly, there m ght be sonme for certain

utility conmpanies it mght be economcal to switch back from

gas to coal.

Q Wul d that include the Central Appal achian regi on?

A Yes.

Q If you go to paragraph 13 of your declaration --

A Yes.

Q -- do you see the reference to historical |evels?

A Yes.

Q What tine period are you referring to there?

A February to June 2012. Ch, are you tal king about figure
27

Q No, |I'mtalking about the reference to historical |evels
of pricing --

A | --

Q -- historical levels of --

A Ch, | apol ogi ze, which paragraph is it?
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Q 13.
A Yes.
Q Do you see that a demand -- the reference to demand for

coal trended back to historical |evels?

A Yes.

Q What historical tine period were you referring to in that
phrase?

A | was really referring to the last three years of data.

Q Do you recall counsel asking you a nunber of questions
about coal supply and demand in 20017

A Yes.

Q Do coal prices in 2012 and beyond have anything to do with
coal supply and demand in 2001?

A No.

Q Do you remenber counsel asking you whether the Tudor

Pi ckering anal ysis was peer-revi ewed?

A Yes.

Q In the energy industry, do analysts frequently wite peer
reviews or witten reviews of each other's anal ysis?

A No.

Q If you ook at Exhibit 3 -- I"msorry, Exhibit 223, which

you | ooked at earlier --

A Yes.
Q -- if you ook at the bottom on page 4.
A Yes.
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And that is a sentence referring to fracking; right?
Yes.
What is the tine period that sentence is tal king about?

It's tal king about between 2010 and 2050.

o >» O > O

Is it talking about anything that will happen within the
next ten years?

A No, this is really over a forty-year period.

Q Do you renmenber counsel asking you a series of questions
about how in Exhibit F in Wod Mackenzie materials there's a
reference to a discussion wth managenent ?

A Yes.

Q Wiy is that phrase in the Wod Mackenzie naterials if you
never actually had a discussion with Patriot concerning the

Wod Mackenzi e forecasts?

A Basically what we were trying to say is that we nade the
sanme adjustments that we discussed with SNL -- on SNL.
Q Assum ng you' re produci ng the sane nunber -- sanme anount

of coal, will production costs go up as the coal price go up?
A It's not necessary; no.

Q Do you remenber counsel asking you certain questions about
your assunption that the priced tons are going to be sold on --
at market prices?

A Yes.

Q W' ve heard earlier testinony in this case that Patriot's

priced tons are actually priced at a higher |evel than market
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prices. Assumng that be the case, have you understated
Patriot's revenue in Exhibit 5?

A If the price that | amusing for the priced tons is

hi gher, yes, that would increase the revenues.

Q Do you renmenber counsel asking you a series of questions

about natural gas and other econom c factors?

A Yes.
Q I n your opinion, in analyzing the reasonabl eness of
Patriot's price -- coal price forecasts, is it nore inportant

to ook at actual coal price forecasts or is it nore inportant
to ook at economc factors w thout considering their inpact on
coal pricing?

A The SNL and Wbod Mackenzie prices already considered the
econom ¢ factors in devel oping their forecasts.

Q Therefore which one is nore inportant?

A SNL and Wod Mackenzie's.

Q Do you remenber counsel asking you a number of questions
about the Wod Mackenzi e service?

A Yes.

Q What Wbod Mackenzie materials did you use in performng
your anal ysis?

A W were given access to their -- through their Wb site to
their spreadsheet and again, Wod Mackenzie is a gl obal service
and they have prices for forecasts for a nunber of coal --

types of coal for all over the world. It's a global service
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and so, we discussed with their analysts as to what i s nost
appropriate based on the criteria we suggested to them

Q How many spreadsheets did you use?

A It was really one big spreadsheet that has based on such
criteria you get what you ask for.

Q What type of data was available in that spreadsheet?

A It was like a -- for each type of forecast, it's by
region, by -- for exanple, by -- in North America, US.,
Australia, et cetera. |In the United States, it's based on
state, whether it's like for exanple, again with respect to
West Virginia, there's South West Virginia and North West
Virginia, Illinois Basin, |ike Wstern Kentucky, for exanple.
And then it's based on BTU content and sul fur content.

Q And did you review -- did you receive an e-nmail that was
sent to M. Russano on April 20, 20137

A Yes.

Q And did that list the types of coal that's available on
t he Whod Mackenzie forecast?

A Yes.

Q Did that e-mail list all types of coal that's available on
Wod Mackenzi e forecast for Southern West Virginia?

A Yes.

Q Did that e-mail list all types of coal that's available on

the Wbod Mackenzie forecast for Northern Wst Virginia?
A Yes.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

328




Case 12-51502 Doc 3930 Filed 05/03/13 Entered 05/03/13 14:14:15 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR or 83 7° dFPoRATI ON, et al . 329

Q Did that e-mail list all types of coal for which a Wod
Mackenzie is avail able for Western Kentucky?

A Yes.

Q Does the Wod Mackenzie -- and those categories are

defined using specific technical terms at Wod Mackenzi e;

right?
A Yes.
Q In the Whod Mackenzie service, is there any definitions

for those terns?

A Not in that spreadsheet. | haven't seen any.

Q You testified earlier today you used the SNL service;
right?

A Yes.

Q What nonth of the service did you use?

A The | atest forecast was as of February 28, 2013.

Q The latest by what tine?

A Latest, as of the date of mnmy declaration or as of sitting
her e today.

Q You testified earlier that you did not personally
participate in the discussions with Patriot managenent; right?
A Yes.

Q What did you review concerning that discussion with

Patri ot managenent ?

A My team had that call and then | was out of the country

and | had a discussion with themas to what nanagenent
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suggested with respect to changes in the selection of the
forecast, as well as managenment suggested ot her changes with
respect to transportation differentials and | asked themto go
ahead and nake those changes.

Q Did your team give you any witten docunment descri bing
their conversation with Patriot managenent?

A They had typed up a nmeno; yes.

Q Is it normal practice for you to review these nenos from
your tean?
A Yes.

Q And has Patriot ever clained to you that information on
that meno is not accurate? |It's not what they actually said to
your tean?

A No.

Q During their discussion with Patriot managenent, did
Patri ot managenment make a reconmendati on on subjects other than
just the selection -- selecting the type of coal ?

A Yes.

Q What ot her types of recommendations did they nmake?

A They al so suggested that we nmake adjustnents for actual
transportation costs, as well as sulfur -- sulfur-content

rel ated costs.

Q Did they al so make reconmendations on transportation
costs?

A Yes.
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Q Were all the recomendations that Patriot nanagenent

adopt ed?
A Yes.
Q In your opinion, is it appropriate to conpare types of

coal wthout adjusting for sulfur and heat content?

A No.

Q How di d you adjust for heat content in your analysis?

A | did a percentage difference; for exanple, if an SNL
forecast had like 12,000 BTU, if the period -- mne had 12, 050
for exanple, I would nake that percentage difference allocation
and, you know, adjust the priced SNL forecast up or down based
on that.

Q Are you aware, is it also possible to adjust for BTU by
using a certain dollar anount per hundred BTU?

A Yes.

Q Wiy did you choose to use a percentage met hod?

A | didn't have any other information, so that's the other
nmet hod that we have used in the past, so that's how we have --
done the anal ysis.

Q But they have used it in the past concerning what types of
engagenent s?

A O her coal engagenents, coal valuation engagenents.

Q Have you redone your cal culations to adjust for heat
content using the dollar per hundred BTU mnet hod?

A As requested yesterday, | did.
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Q And did that analysis also adjust for a possible |ower
future heat content at Federal ?

Yes.

What was the reduction in revenue for 2015?

About 7.5 mllion.

What was the reduction in revenue for 20167

About 8.4 mllion.

o > O > O P

I"mgoing to refer you to the fourth reply declaration,
which | believe is Exhibit 148, if that's right.

UNI DENTI FI ED SPEAKER:  \Were are you | ooki ng?

MR HO The fourth reply declaration. 149 --

UNI DENTI FI ED SPEAKER:  148.

MR HO  148.
Q Can you turn to 148?

Ckay.

Q I"mgoing to ask you to turn to --

MR. RUSSANO Let ne get there.

MR HO  Ckay.

MR. RUSSANO. Turn to the nunber -- where are we
turni ng?

MR HO Turn to Exhibit 5.
A Yes.
Q Ckay. So, under SNL, do you see the nunber 42.263 mllion
in 20157
A Yes.
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1] Q If we're going to adjust for heat content as Patri ot
2|| suggests, would we just subtract the 7.5 mllion dollar nunber
3| fromthe 42.263 mllion dollar nunber?
4 A Yes.
5 Q Simlarly, for 2016, will we just subtract the 8.5 mllion
6| dollar number fromthe 34.397 mllion dollar nunber?
7 MR, RUSSANO. Your Honor, |'mgoing to object. These
8|| nunbers that counsel is referring to and the w tness has
9|/ referred to, 85 mllion dollar nunber, we haven't seen this
10| analysis. |It's never been produced to us. There's no
11|/ docunment. W never had an opportunity to test it. W never
12|/ had an opportunity cross -- to examne M. Akunuri with
13|/ consultation with our coal price forecasting expert. This is
14|/ brand new analysis. It wasn't asked about in the cross-
15| exam nation and | would ask you to sustain the objection.
16 MR HO  Your Honor, this is sinple math based on M.
17| Schwartz's testinmony yesterday. And this information we shoul d
18| be allowed to present in responding to his testinony explaining
19| that his conplaints do not conpletely w pe away the savings
20| from SNL and Wod Mackenzi e.
21 THE COURT: Al right. 1[1've overrule the objection.
22| Q What was your assunption in ternms of how nuch adj ust nent
23| to make per hundred BTU?
24| A It was fifty cents for Illinois Basin. N nety cents for
25| all other mnes except for Federal -- for Federal, there was no
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adj ust nent necessary because what | -- there is information I
received yesterday was the SNL and it was about 13,000 and
Federal BTU was at 13, 000.

MR RUSSANO. Your Honor, | apologize to get up again
but once again, M. Akunuri is talking information that he
received yesterday and | have no idea what infornmation he
received. W never had an opportunity to look at it and now
he's testifying to it, supplenenting his analysis for the first
tine.

MR HO Your Honor, and that's exactly what
information M. Schwartz testified to yesterday, which was the
adj ust nent was ninety center for Central Appal achia, sixty
cents for Northern Appal achia and forty-five to fifty cents for
the Illinois Basin and we sinply asked M. Akunuri to use those
nunbers to nake adjustnents to his forecast.

THE COURT: And adjustments in the forecast that are
i ncluded in his declaration?

MR HO Right, to make further adjustnments. Assum ng
Patriot is right on how heat contents shoul d be adjusted, what
is the actual revenue.

MR. RUSSANO  Your Honor, this is not information in
hi s decl arati on.

THE COURT: Yes, it sounds |like you want to nake some
adj ustnments to the declaration. 1'Il sustain the objection

Q You testified earlier that royalties nmay go up as prices
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go up.
A Yes.

Q Wuld that also be true for severance taxes?

A Yes.

Q In his reply declaration, M. Schwartz said that the

conbi nation of severance taxes and royalties w pe away the

I ncrease of revenue by about ten percent. Do you agree with

t hat ?

A Yes.

Q How were the Wod Mackenzie categories selected in your
anal ysi s?

A It was really based on discussions with their analysts and
the search criteria that we were | ooking at to match mne by

m ne.

Q Do you recall the conversations with counsel concerning
sel ecting conpliance coal ?

A Yes.

Q | just want the record to be clear, why did you choose to
sel ect conpliance coal ?

A It was really we were | ooking at the heat content and the

sul fur content, not really |ooking at definition whether it's
conpl i ance or non-conpliance.

Q Wiy did you decide to select conpliance coal for specific
types of coal ?

A Sinply | ooking at the heat content and the sul fur dioxide
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fromthat coal.
Q D d anyone nake a recommendation on that subject to you?
A No.

MR HO | have nothing further.

MR. RUSSANO:  This should be brief, Your Honor.
RECROSS- EXAM NATI ON
BY MR RUSSANO
Q M. Akunuri, if you could turn to your declaration, page
21 again. W've worn this page out. Once you're there, let ne
know.
A Page - -
Q Page 21, | apol ogi ze, of Exhibit F of your declaration.
Are you there, sir?
A No, give me a nonment. Yes.
Q And the footnote that | asked you about and then on
redirect you were asked about where it says, "Based on
di scussi ons with managenment, this forecast is nost appropriate
for coal produced at Mdland Trail conplex.”™ Do you see that?
A Yes.
Q And we al ready discussed during your direction examn nation
that there was never -- no one at PWC ever talked to anyone at
Patri ot managenment about the Wod Mackenzie forecast; correct?
A Yes.
Q And | believe you testified on redirect that when you

wrote, "Based on discussions with managenment," you were
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referring to discussions regarding the SNL price forecast;
correct?

A Yes.

Q Are the SNL and Wod Mackenzi e forecasts identical?

A No.

Q You could put that aside. You on redirect, you referred
to having | ooked at one big spreadsheet from Wod Mackenzie; do
you recall that?

A Yes.

Q That bi g spreadsheet included coal pricing forecast for
coals that you ultimately decided not to use in your revenue
anal ysis; correct?

A Yes.

Q Do you recall testifying briefly about an e-nmail that was
sent to me fromcounsel; do you recall that?

A Yes.

Q Do you know i f Wbod Mackenzi e produces any FOB barge

forecasts?

A | don't recall

Q Do you know what FOB barge neans?
A Yes.

Q What does it mean?

Usi ng barge -- using -- price based on using barge as
opposed to like for exanple rail

Q Is it standard in the coal price forecasting business to
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have forecasts for FOB barge coal s?
A Yes.

MR HO (ojection. Vague. | believe his -- that
guestion should be specific to state.

THE COURT: | believe it shoul d.

MR HO Gven that different states have different
coal s, that question should be specific to a state and
| ocation. The question is vague as asked.

THE COURT: Al right.

MR RUSSANO.  Your Honor?

THE COURT: Rephrase it.

MR RUSSANO I'Il nake it easy. | can rephrase the
questi on.

THE COURT: Al right. Thank you.
Q Is it typical in the coal price forecasting business

referring to Southern West Virginia to forecast an FOB barge
coal ?

A Yes.

Q And does Wod Mackenzie publish forecasts for FOB barge
coals in West Virginia?

A | believe that e-mail had the South West Virginia and --
Q For FOB barge?

A What ever they had, so | --

Q Wuld it surprise you that there was no FOB barge forecast

inthe e-mail ?
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1/ A | did not recollect.
2| Q What coal seans does Patriot m ne?
3 A I'"'msorry, what?
4 Q What coal seans does Patriot m ne?
5 MR HO (njection. Beyond the scope of the redirect.
6 MR RUSSANO  Your Honor, |I'mjust trying to get at
7|| the scope of the Wod Mackenzie forecast. 1'd ask for alittle
8/ latitude since we did not get the Wod Mackenzie forecast. So,
9/l I'mjust trying to explore his know edge of different coal
10| seans and what forecasts mght be provided for them
11 MR- HO Your Honor, he had a chance to ask these
12|| questions the first time. He's looking for a second bite at
13| the apple.
14 THE COURT: I'Il overrule the objection, M. Russano,
15| but | don't want to spend the whole rest of the time like this.
16 MR, RUSSANO  Ckay, okay. I'll be very brief. 1 get
17|| the hint.
18 THE COURT: And | know where you're going with that,
19| as well. | don't want you think I don't know.
20 MR, RUSSANO Ckay. |I'll ask two nore questions, Your
21| Honor.
22| Q Have you heard of the Pittsburgh sean?
23| A Yes.
24| Q Do you know what states Pittsburgh seamcoal is mned out
25| of ?
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A Primarily Pennsyl vania and sone Ohio but -- then North
West Virginia.

MR RUSSANO. Your Honor, no further questions.

THE COURT: Al right. M. Ho, anything else for this
W t ness?

MR HO No questions, Your Honor.

THE COURT: Al right. Thank you, sir. You may step
down. Ckay. | think that waps up our wtnesses for the day.
We will reconvene then tonorrow at 9 o' clock where we'll start
wth M. Buckner, M. Cobin and M. Mandarino. All right.
We'll be in recess until tomorrow norning at 9:00 a. m

MR. RUSSANO Thank you, Your Honor.

THE COURT: Thank you.

(Wher eupon t hese proceedi ngs were concl uded at 6:54 PM
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Case 12-51502 Doc 3930-1 Filed 05/03/13 Entered 05/03/13 14:14:15 Notice of
Transcript BK Pglofl

UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on May 1, 2013 was filed on May 3, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: May 10, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:May 24, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: June 3, 201

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: August 1, 2013, unless extended by court order. However, during th
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services, :
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 5/3/13

Copies Mailed To:
Brian C. Walsh, Bryan Cave LLP, 221 N. Broadway Suite 3600, St. Louis, MO 63102
Rev. 12/10
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