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PROCEEDI NGS

THE CLERK: The United States Bankruptcy Court of the
Eastern District of Mssouri is nowin session. The Honorable
Kathy A. Surratt-States presiding.

THE COURT: Good norning. Please be seated.

IN UNI SO\ Good norning, Your Honor.

THE COURT: Al right. Here we are at day five of the
conti nued hearing on the debtors' 1113 and 1114 noti on.

Can | get appearances in the courtroomfirst, please?

MR. KAM NETZKY: Good morning, Your Honor. Benjamn
Kam net zky of Davis Pol k & Wardwel| for the debtors. |'mhere
with my colleague Elliot Mskowi tz, Jonathan Martin, and
others. | also want to introduce the Court to our general
counsel, M. Joe Bean, who's here in court, as well as soneone
you know, our president and CEOL M. Hatfield --

THE COURT: Yes.

MR, KAM NETZKY: -- is here, or he was here. And of
course our local counsel, Lloyd Palans fromBryan Cave. Thank
you.

THE COURT: Al right. Good norning.

MR. PALANS: Good norning, Your Honor.

MR. O NEILL: Good norning, Your Honor. Brad O Neill

fromKranmer Levin on behalf of the official commttee. Wth ne

today is Geg Wllard of the Carnmody MacDonald firm

co-counsel, and Stephen Bl ank of our firmas well.
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THE COURT: Al right. Good norning.

3

W LLARD: Good nor ni ng.

3

BLANK:  Good nor ni ng.

MR. PERILLO Good norning, Your Honor. Fred Perillo
on behalf of the United M ne Wirrkers of Arerica. I'mwth ny
partner today, M. Yingtao Ho, and the general counsel of the
UMWM, M. Gant Crandall. Thank you.

THE COURT: Good nor ni ng.

MR. TURNER  Good norning, Your Honor. Marshall
Turner on behalf of CGtibank as the first out DIP agent. Also
in court is |ead counsel Joe Snolinsky fromWil, Cotshal &
Manges.

MR, SMCOLI NSKY: Good norning, Your Honor.

M5. TOLEDO  Good norning, Your Honor. Laura Tol edo
with Lathrop & Gage on behal f of Bank of Anerica as the second
out DIP agent. Wth ne in court today is Ana A fonso from
Wl lkie Farr & Gallagher. And Margot Schonholtz is on the
phone.

THE COURT: Good nor ni ng.

M5. LONG Good norning, Your Honor. Leonora Long on
behal f of the United States Trustee.

THE COURT: Good nor ni ng.

MR, GOODCHI LD: Good norning, Your Honor. John
Goodchi |l d, Morgan Lewi s & Bockius, on behalf of the UMM heal th

and retirenent funds. Wth ne in the courtroomis ny partner,
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1|| Becca Hllyer, whoml| think you know, as well as ny co-counsel,
2| Jack Mooney.

3 THE COURT: Good nor ni ng.

4 MR, SCHNABEL: Good norning, Your Honor. FEric Lopez
5|/ Schnabel of Dorsey & Witney on behalf of U S. Bank as trustee
6|/ to the convertible senior notes.

7 THE COURT: Good nor ni ng.

8 MR. LEVINE: Good norning, Your Honor. Jon Levine of
9/| Andrews Kurth on behalf of WImngton Trust, indenture trustee
10|/ of the eight and a quarter senior notes.

11 THE COURT: Good nor ni ng.

12 MR. MARSICO Good norning, Judge. Leonard Marsico,
13| McGuirewods, for Chio Valley Coal, Chio Valley Transl oadi ng.
14| Wth me is M. Mke MKown, acting as general counsel for Chio
15| Valley Coal .

16 THE COURT: Al right. Good norning.

17 MR. STRASSER: CGood norning, Your Honor. Alan

18| Strasser fromthe Robins, Russell firmon behalf of the senior
19|/ not ehol ders.

20 THE COURT: Good nor ni ng.

21 MR. CQUSINS: Good norning, Your Honor. Steven

22| Cousins of Armstrong Teasdal e, here on behal f of Peabody Energy
23| Corporation. Thank you.

24 THE COURT: Good norning. Al right. And then on the
25| phone we have Ms. McGreal on behalf of the debtors?
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MS. MCCGREAL: Yes, good norning, Your Honor.

THE COURT: Good norning. Gegory Plotko on behal f of
the creditors' commttee?

MR PLOTKO Yes, good norning, Your Honor.

THE COURT: Good norning. Margot Schonholtz of Bank
of America?

M5. SCHONHOLTZ: |'m here, Your Honor. Thank you.

THE COURT: Good norning. Blaine Early on behal f of
Argonaut |nsurance? Yes? M. Early?

MR. EARLY: (Good norning, Your Honor. There was a
breakup in the phone call, but |I'm here.

THE COURT: Al right. Good norning. And Theresa
Anderson on behal f of the Pension Benefit Guaranty Corp.

M5. ANDERSON: Good norning, Your Honor.

THE COURT: Good norning. And Kristi Davidson on
behal f of Caterpillar?

M5. DAVI DSON:  Yes, good norning, Your Honor.

THE COURT: Good norning. Al right, then, M.

Kam net zky?

MR. KAM NETZKY: Yes, Your Honor. Before we get
started with the closings, that | understand we'll be hearing
fromthe other parties before hearing fromthe debtor and the
union, | actually have some good news for the Court.

THE COURT: Al right.

MR. KAM NETZKY: There was, indeed, productive

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

16




Case 12-51502 Doc 3944 Filed 05/08/13 Entered 05/08/13 08:11:51 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 'COAL EARBoRATI ON. ET AL

di scussi ons goi ng outside the courtroom unfortunately not with
the party that we were hoping with. But during the course of
this week there were sonme di scussions in the hallway and

el sewhere, and the unsecured creditors' commttee has agreed to
W thdraw its objection to the debtors' 1113 and 1114 noti on.
And you' |l be hearing fromBrad O Neill of the Kraner Levin
firmin a few m nutes.

I just want to nmake one point, just so that it's clear
on the record. The Court has noted that the question of
substantive consolidation is not before the Court and there
wi |l be no findings at this hearing regardi ng substantive
consolidation or recharacterization of interconpany clains. As
M. Huffard testified, we believe our proposal is fair and
equitable to all creditors, even if one gives no weight to all
two of those factors. And as M. Huffard further testified, to
be sure, the debtors weighed all the relevant factors in
determning that the thirty-five percent stake is fair and
equi t abl e.

And with that, I will turn the podiumover to M.

O Neill of the creditors' committee who will confirmthe
agreenent that was reached anong the debtor and the committee.

THE COURT: Al right. M. ONeill?

MR. O NEILL: Good norning, Your Honor. | think
first, before | begin, | speak for everybody here in thanking

Your Honor, chanbers, and the Court's staff for a process that
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has run very efficiently. | think the fact that we're here at
9 a.m doing closing argunents is an achi evenent, and we
appreciate the Court's time and the courthouse staff's effort,
and in particular, | think, the security staff staying |ate,
maki ng sure we get this done in a tinely fashion.

THE COURT: Thank you.

MR O NEILL: Your Honor, the commttee actually filed
a statement in support of the notion, and we supported the
relief granted. W generally supported the formof the fifth
proposal. W objected to the inplenentation of the fifth
proposal on two grounds. The first is it shouldn't be done
outside of a plan. W view Your Honor's rulings on the -- or
Your Honor's indication that you' re not considering substantive
consolidation or interconpany clains in this hearing as
addressed first. As to the second, we have now reached an
agreenent with the debtor as to -- in which we w thdraw our
objection to the inplenentation of the fifth proposal on the
ground that it's not -- the fifth proposal is not fair and
equitable to creditors. And there is an el aborate agreenent
which is negotiated. |I'mgoing to read it, Your Honor. |
apol ogi ze for reading it, and I know that can be a little
tedi ous, but given the effort that went into it, I don't want
to freel ance and get sonethi ng wong.

So without further ado: "The conmttee, by nmajority

vote of its unconflicted nenbers, has determned to w thdraw
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Its objection to the inplenentation of the fifth proposal
based on the follow ng agreenents and reservations. The
debtors and the commttee agree that: one, the commttee's
advi sors received Bl ackstone's detailed recovery analysis in
the | ast seventy-two hours; two, the commttee's advisors have
engaged in detailed discussion wth the debtors' advisors over
the | ast seventy-two hours to nore closely reconcile their
respective recovery nodel s and the assunptions used to anal yze
various percentages of equity that are allocable to the UMM in
certain circunstances; three, anong the assunptions affecting
the allocation of equity to the UMM are: the probabl e anount
of the UMM's clains, prelimnary estinmtes of the val ue
distributable to unsecured creditors, the allocation of that
val ue anong the various debtors, the amount of third-party
trade and litigation clains against the various debtors, the
l'i keli hood that interconpany clains are allowed or disallowed,
and the |ikelihood of substantive consolidation.”

"The commttee has determined that the fifth 1114
proposal allocates to the UMM approximately thirty-nine
percent of the equity value of the reorgani zed debtors,
conmprised of thirty-five percent of the equity, plus royalty
and profit-sharing paynents, which the commttee val ues as
equal to an additional four percent of the equity. The
commttee continues to believe that the fifth proposal's

al l ocation of thirty-nine percent of the equity value to the
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UMM is high. However, after seventy-two hours of consultation
and nodeling by the commttee and debtor advisory team the
commttee, by a mpjority vote of its unconflicted nenbers and
t he debtors have agreed that, based on the range of assunption
shared by Houl i han and Bl ackstone, even if substantive
consolidation is given a zero |ikelihood and the disallowance
of interconmpany clains is given a zero |ikelihood, the fifth
proposal's allocation of equity to the UWA is fair and
equitable with respect to other creditors.”

"Because the commttee and the debtors have reached a
mut ual understanding on the basis of the fifth proposal's
al l ocation of equity to the UMM, the conmttee, by a majority
vote of its unconflicted nenbers, no | onger requests proof of
such basis or a second hearing on the inplenentation on the
fifth proposal and withdraws that portion of its statenment in
support that objects to the inplenentation of that proposa
W t hout proof that it treats creditors fairly and equitably.”

"The debtor and the conmttee agree that the range of
assunptions shared by Houli han and Bl ackstone is not an
adm ssion with respect to any assunption. Neither the debtors
nor the comittee shall be bound by any of the shared
assunptions in any future litigation. The debtors and the
committee agree that the foregoing determnation is w thout
prejudice to the rights of any party with respect to

substantive consolidation or the allowance of interconmpany
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claims. The commttee has made no determnation as to whether
substantive consolidation or the allowance of interconpany
claims is appropriate or inappropriate.”

Thank you, Your Honor.

THE COURT: Thank you. Al right, then, M.

Kam netzky, | will then accept that agreenment then by those two
parties.

MR. KAM NETZKY: Thank you, Your Honor. And M.

O Neill said it just right.

THE COURT: That's because he wote it down just
right.

Al right then, anything else, then, before we proceed
wi th the closing argunments?

All right then, M. ONeill, does the creditors'
comm ttee have anything else to offer -- or M. WIlard?

MR. WLLARD: Good norning, Your Honor. Geg WIlard
for the commttee. W have nothing further to offer by way of
closing statement. W would echo M. O Neill's coments about
getting here on a Friday nmorning. And we think, in |ight of
t hat announcenent, it would be nuch nore productive for Your
Honor to hear fromthe other parties rather than us. W're
pl eased to have reached this resol ution.

THE COURT: Al right.

MR. WLLARD: Thank you.

THE COURT: Thank you. Al right, then next would be
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the U S. Trustee, Ms. Long?

M5. LONG Again, good norning, Your Honor. Thank
you. W have been observing and find this to be a very
| nportant aspect of this case. But at the sane tine, our
client has taken no position. W feel the Court has heard from
the appropriate parties and has taken the matter -- wll take
the matter under subm ssion after hearing closing argunents,
but we need nothing further, and thank you.

THE COURT: Thank you. Al right. Chio Valley, M.
Mar si co?

MR MARSICO  Yes, Your Honor. | want to begin by
al so thanking the Court for its patience, attentiveness, and
especially its good hunor. And | want to thank the staff for
its professionalismand many courtesies as well.

I do want to congratulate the Court for at |east one
good consequence of the limted participation it's allowed for
the other parties to this proceeding. Judge, never before have
so many | awyers said so little for so long. Good work.

["Il turn briefly to the notions that are pending
before the Court. The first is the 1113 to reject the Patri ot
col l ective bargaining agreenent. As M. Perillo has nade
clear, the Court cannot inpose a new CBA on the union; it can
only affirmor reject the existing CBA

The second notion under 1114 is to nodify the Patri ot

retiree benefits. | wll not presune, Your Honor, and | do not
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have the tinme to comment on all the |legal issues and the
evi dence that's before the Court with respect to these notions.
That's for counsel for the debtor and for the union to do. M.
McKown and | represent the Chio Valley Coal Conpany and the
Chi o Val l ey Transl oadi ng Conpany. They've intervened and
participated, to the limted extent allowed in these
proceedi ngs, to represent a group of parties who are keenly
interested in these proceedings and who will be greatly
affected by the grant of relief sought by the debtors. These
other keenly interested and affected parties are the
contributors to the 1974 pension trust and the 1993 benefit
plan, as well as the beneficiaries of those plans, including
both Patriot and non-Patriot retirees.

Now, | can understand Your Honor's reaction to this:
| have enough people to worry about. But the interests of
these other contributors to the plan, like Chio Valley, and
these other beneficiaries, are clearly aligned with the
interests of other parties to these proceedings. Their pleais
the same as the United M ne Workers' funds, and on this single
i ssue, the same as the union.

Your Honor, do not let Patriot reduce its
contributions to the plan one cent beyond what is necessary
under 1114. Do not let Patriot reduce its contributions to the
pl an one cent beyond what is fair and equitable to all affected

parties. And if there is to be a VEBA, ensure that it is
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sufficiently funded to survive.

Now, as Your Honor knows, nost of these propos -- the
nost recent proposals, the debtors have said that they'l|
contribute to the plans through 2016, and that they will not
w t hdraw thereafter, unless the required contributions exceed
their wwthdrawal liability over time. But this is a promse
conti ngent upon inplenentation of the other elements of
Patriot's proposal. And if it's not agreed to by the union,
the Court cannot inpose that proposal. Likew se, the ful
funding to any VEBA to replace the individual enployer plans is
essential to ensure that the other contributors to the '93 plan
are not saddled with any failure of the VEBA. And Your Honor,
you nust renenber that as a nulti-enployer plan, these plans
are not imedi ately guaranteed by the PBGC, but rather by the
other contributors to those plans.

If the Court denies the debtors' notions, there's no
issue; Patriot will be obligated to continue contributing to
the plans as it has done. But if the Court grants the debtors’
notions, it nust do so with an 1114 order that requires the
debtors to continue contributing to the plans. [If Patriot is
all owed to unnecessarily withdraw fromthe plans, not only wl|
the other contributors to the plan, who have to nake up
Patriot's contributions, be harmed, not only will the
beneficiaries of these plans be dangerously affected, but Your

Honor, an entire industry will be placed at risk.
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If Patriot unnecessarily withdraws fromthe plans, and
I S unnecessary or unnecessarily reduces its contributions to
them there is the very real possibility of creating a dom no
effect in the coal industry. Any increased contributions
requi red by an unnecessary Patriot wthdrawal may force the
next weakest coal conpany, that has to contribute to make up
for Patriot's withdrawal liability, may be the next debtor in
this court or sonme other court. And that contributor's
w t hdrawal m ght force the next bankruptcy and the next until
the industry crashes conpletely. Your analysis of what is fair
and equitable to all parties must include this cal cul us.
Not hi ng to unnecessarily jeopardi ze these plans nmust be all owed
to happen in these proceedings.

Your Honor, | do not envy the Court for the task
before it, but I do wish it continued strength and wi sdom
Thank you.

THE COURT: Thank you. Al right. | believe as on
Monday Drummond, Energy West, and diffs Natural Resources do
not have representation in the courtroom so we'll just take
t heir pl eadi ngs.

Next, did Bank of Anerica have any coments? M.

Al f onso?

M5. ALFONSO Yes, thank you, Your Honor. Ana

Al fonso, counsel for Bank of Anerica, the second out DI P agent.

W appreciate the opportunity to be heard briefly with respect
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to the D P financing, which has been discussed at length in the
record of these proceedings and during this hearing.

Bank of America and the | enders and its syndicate
negoti ated and provi ded the second out DI P financing in good
faith on fair and reasonable terns, and on an accelerated tine
line, as alifeline to preserve the going concern val ue of
these debtors for all parties-in-interest. The D P financing
was and is vital to a successful reorganization of the debtors
which w Il benefit enpl oyees, creditors, custoners and others.
The final D P order, approved w thout objection, which is part
of the record in these cases, entered on August 3rd, 2012,
contains findings to that effect. And that's, for the record,
at docket nunber 275, paragraphs 4(b), (d), and (e). The DIP
financing was provided to help the debtors avoid Iiquidation
and to facilitate their successful reorgani zation. W are
hopeful that there's a path forward to that end here. That's
all, Your Honor. Thank you and thank you to your staff.

THE COURT: Al right. Thank you

Al right, next, Ctibank, M. Snolinsky?

MR. SMOLI NSKY: Good norning, Your Honor. W have sat
quietly in the courtroom but we assure you that we are
wat chi ng the proceedings intently. W'Ill also be watching
intently whatever happens after Your Honor's ruling. But we
have no fornmal comment on the specifics of the trial. Thank

you.
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THE COURT: Thank you. Al right, then, U S. Bank,
M. Schnabel ?

MR. SCHNABEL: Good norning, Your Honor. For the
record, Eric Lopez Schnabel of Dorsey & Witney on behal f of
U S. Bank as the indenture trustee to the three and a quarter
convertibl e senior notes.

Your Honor, if you recall, at the outset of this
hearing, our objection focused really just on two issues. One,
that we were not taking a position with respect to 1113 and
1114. And two, the only position we were taking is an
objection, to the extent the Court grants the notion, that that
order should not have a preclusive effect with regards to
substantive consolidation or nonconsolidation.

And | think Your Honor, during -- that the Court
recogni zed that, and now we've heard fromthe debtor and
commttee and they recognize that as well, that there is not
going to be a preclusive effect, that substantive consolidation
or nonconsolidation is for another day.

| only want to add with respect to that, in our
obj ection, that one of the issues we've heard nowis in regards
to interconmpany clains, the allowance or disallowance of
i nterconpany clains. That's obviously an issue in a
nonconsol i dated plan, and that there's not going to be any
precl usive effect as regards to that issue, and that's also an

i ssue that we have an interest in. W don't take a position on
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that at this point, but we do reserve our rights with respect
to that.

So | only rise to basically add that to our objection.
It wasn't an issue before the trial. It's not an issue for
today, but it's been expressly nentioned as not bei ng deci ded,
and our objection incorporates that concept as well.

And Your Honor, the last thing | do want to say is
that on behalf of all counsel, we do appreciate the hard work
that Your Honor and Your Honor's |aw clerk has engaged in.
It's clearly evident that you're not only working hard but
you're reading everything, and that's quite a task, so we do
appreciate that greatly.

THE COURT: Al right.

MR. SCHNABEL: Thank you.

THE COURT: Thank you. Al right. WImngton Trust,
M. Levine?

MR LEVINE: For the record, Jon Levine of Andrews
Kurth on behalf of WIlmngton Trust, indenture trustee to the
ei ght and a quarter senior notes due 2018.

Good norning, Your Honor. Particularly given our
extrenely limted role in these 1113, 1114 proceedi ngs, we have
nothing to add at this time to our prior witten and ora
submi ssions, and we echo the sentiment of thank you to the
court and staff. Thank you.

THE COURT: Al right. Then
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THE COURT: Al right. Then Aurelius and Kni ght head,
M. Strasser?

MR STRASSER: Good norni ng, Your Honor. Alan
Strasser for the Robbins Russell firmon behalf of the senior
not ehol ders. And let me join with other counsel in thanking
the Court for not only its attention and its tine, but its --
but the energy the Court has shown in follow ng and keeping
going a proceeding with a lot -- a lot of noving pieces. And I
guess | would love to show that |'mone of those noving pieces,
but | may not be noving in the same direction as everyone el se
who has spoken to you this nmorning, because in our view, the
Court can't grant this notion because there is not record
evi dence that would show that the proposal is fair and
equitable to other creditors.

| heard what counsel for the committee said this
nmorni ng about their viewof it, but I don't think that's
enough, for the debtors and the conmttee to agree that this is
fair; | think there's got to be record evidence so that the
Court can reach that conclusion, and there isn't. There would
have to be record evidence, | suggest, Your Honor, in a
proceeding in which we were entitled to participate. And by
participate, | mean something nore than to listen to the
evi dence. Participate neans we coul d challenge the w tnesses,

we coul d cross-exam ne the witnesses that the other parties
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offered, we could offer our own evidence, we could offer our
own witnesses, if we didn't agree with the concl usions that
these w tnesses had reached. And that's not sonething we had
in this proceeding. It was set up that way, at the request of
the debtors. The debtors said to the Court that we, as the
seni or notehol ders, should be excluded; we shouldn't even be
heard at all, an extreme proposition that the Court rejected.
But even this Iimted participation, in which we get a brief
opening statenment and a brief closing argument, in ny view, is
not enough for us to be able to confront this evidence that
goes to an essential element of the statute: is this fair to
all the other creditors?

And what was striking to ne, as | listened to the
testinmony -- there was a | ot of testinony, and we can see
binders here that it |ooks |ike a bunker up there on the
W tness stand -- but what was striking is not the quantity of
evi dence that was presented, but what was not presented. It
was striking to me, as | listened to counsel for the conmttee
this nmorning describe the terns of the stipulation, exactly the
factors that he outlined that he said the financial advisors to
the conmittee had been able to review outside the courtroom
And that is questions about the size of the claim questions
about the val ue of the conpany, questions about the val ue of
each debtor, each of the ninety-nine debtors, questions about

the size of the UMM's claimat each of the debtors, and the
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l'ink between -- well, the size and the nature of interconpany
claims, the link between all of those factors, that is how
large a claimthe UMM had at each debtor, the |ink between
that and the equity share that the conpany has of fered.

It's just exactly those questions that the Court
shoul d have heard evidence on and that we should have been able
to challenge, if we disagreed with it, or not to challenge if
we agreed with it. But none of it appeared here on the record,
not hing here to support a factual finding that this proposal is
fair and equitable to all of the debtors.

W did hear testinony about the interconpany clains,
that there was a blizzard of them And | don't know how deep
that is, Judge, but I think it's an inportant question of
whet her they should be counted at all. W didn't hear evidence
on that. W didn't hear any evidence about whether the obligor
debtors were worth enough to cover the UMM claim or how nuch
val ue woul d be taken fromthe nonobligor debtors. Wat we did
hear was that there was a very w de range of possibilities. W
heard a di scussion of this Blackstone nodel. It was clear from
the testinony that the nodel has been created, and it was just
as clear that the nodel wasn't offered here in court. It was
clear fromthe testinony that that nodel attribute sonme val ue
to the probabilities that there will be substantive
consolidation, but it's our view that any probability of

sub-con can't be included in the offer to the UMA. It's a yes
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or no, it's a binary fact, as we heard testinony yesterday.

And to the extent that this thirty-five percent equity stake
reflects sone probabilistic estimate of the Court's ruling, it
includes a factor that it should not include. It attributes --
It gives value to the UMM that the Court can't give. And
woul d suggest that that testinony alone is enough to reject the
notion here.

I think we also could tell fromM. Huffard's
testinmony that there is -- | think what he said is there's sone
scenarios under which thirty-five percent is an accurate
reflection of the size of the UMM's claim even w thout
substantive consolidation. But | think that was a concession
that there's some scenarios where it's not. And since we don't
have any idea of how that particular factor translates into an
equity share, we have a conpl ete absence of evidence to support
it on this record. And since -- | don't think it's enough for
M. Huffard to say it could be right and it could be wong and
therefore the Court ought to approve it.

| guess the other thing that was striking to nme is how
broad the range of estinmates of value of the UMM clai m were.
M. Hatfield suggested, in response to questions from M.
Perillo, that the range of values offered to the UMM were
somewher e between 56 and 450 million dollars. That range is
wi der than the range attributed to the value of the conpany as

a whole; that's 400 mllion dollars' difference. And if |
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under stood the testinony, the suggestion was that Bl ackstone
had identified a range of about 250 mllion dollars. It is
curious to ne that the range of the union's claimcould be
twice the range of the value of the conpany. And | think that
gives the Court reason to doubt the accuracy of it.

Finally, I think we have an open question about the
significance of what will happen with the '74 pension plan. It
Is hard to tell howthat fit into the Bl ackstone nodel. There
isn't record evidence on any of that. |[If the conpany w thdraws
fromthe plan, that would create a claim then perhaps the
conpany woul d annuitize that, but perhaps not. And that
uncertainty also casts doubt on the accuracy of the thirty-five
percent claim

So where | cone to on that, Judge, is if we can't tell
fromrecord evidence what the value of the other creditors
clainms are and we can't really tell what the value of the
union's claimis or what the value of the union's claimis at
each of the debtors, and we can't tell how the value of the
union's claimtranslate into a particular equity share, then
it"s inpossible for the Court to determ ne whether it's fair to
other creditors. And since the statute requires that, | think
it requires denial of the notion.

Now, this was sonething, | think, that the debtors
have brought onto the Court by existing that we be excluded

fromparticipation. And they' ve asked for that and | think now
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they're stuck with that result. | think what the debtors have
done is give the Court a difficult choice, and a choice
between, really two unpal atable alternatives. And one of those
Is to grant the notion, w thout adequate record evidence on an
el enent required by statute, and the second is deny the notion
and, | think as the testinony has suggested, run the risk that
the conpany liquidates with all the damage and the tragic harm
that that would bring. And this is a kind of |egal

bri nksmanshi p, | suggest, Your Honor, and it's not sonething
that the Court shoul d countenance.

The parties have expressed their interest to reach a
consensual resolution. | suggest that the Court deny the
notion, send them back to do that, and once they have done
sonmething, let thembring it before the Court wth adequate
di scl osure, with our participation, and the Court can determ ne
whet her the UMM is getting a share that's comensurate with
its claim |If the Court doesn't have questions, Your Honor,
that's all | have.

THE COURT: Al right. | have no questions. Thank
you, M. Strasser.

All right. Next on ny list is Argonaut |nsurance.

M. Early is on the phone.

MR. EARLY: Yes, good norning, Your Honor. Thank you

for the opportunity to appear today by tel ephone. | echo the

comrents of other counsel about the Court's staff, and beyond
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that | have nothing else to add. Thank you.

THE COURT: Al right. Thank you

Al right. Then that brings us to the funds. M.
Goodchi | d?

MR, GOODCHI LD: May it please the Court. Your Honor,
I'd like to echo the thanks fromcounsel. You have the thanks
of ny firm mnmy co-counsel's firmand ny client. Very nuch
appr eci at ed.

THE COURT: Thank you.

MR, GOODCHI LD:  Your Honor, the debtors had the burden
to prove that the relief they' re seeking is necessary to permt
reorgani zation and that the relief they' re seeking is fair and
equitable to those affected. Fromthe perspective of the
funds, the debtors have failed to carry that burden.

I'd like to address fairness first, and 1'd like to
focus on the rejection of the collective bargaining agreenent.
Rej ection of the collective bargai ning agreements will nean
among ot her things, that the debtors will no | onger be required
to make contributions to the 1993 benefit plan and the 2012
account trust. The record shows that there will be significant
and unfair harmresulting to the beneficiaries of those two
trusts if that relief is granted

The undi sputed evidence is that the 1993 benefit plan
provi des health care coverage for 11,000 retired union coa

mners, their spouses, and dependents who did not work for
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Patriot and whose forner enployer is no |onger in business.
The evi dence al so shows that Patriot contributes sixteen
percent of the total annual contributions to the 1993 benefit
plan. Patriot's annual paynments for that plan are about 3.7
mllion dollars. And if that noney is lost, the health care
coverage will be reduced; that is also undi sputed. There is
nothing fair or equitable about cutting these people's health
benefits. To the contrary, granting the debtors' notion would
subj ect the beneficiaries of the 1993 plan to a second
I njustice, because these people already |ost the health care
coverage provided by their forner enployer, and now they woul d
face a second loss. Patriot, with the rest of the industry,
has a responsibility to the industry's orphan retirees. The
amount of its contribution is small relative to Patriot's
I ssues, but large relative to the needs of the affected people.
Turning to the 2012 trust, the argument is simlar.
Your Honor heard M. Buckner testify that the benefit provided
by the 2012 trust is a single annual paynent of roughly 500
dollars. It's paid to retired mners and their surviving
spouses. And the evidence is that the vast majority of these
peopl e never worked for Patriot. Wen these people retired,
this paynent was a part of their pension benefit. It's the
so-called thirteenth nonthly check. Until 2012, this
thirteenth check was paid by the 1974 pension trust. But under

the current collective bargaining agreenent it's now paid by
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this separate fund.

The evidence in the record establishes that the annual
costs to Patriot to nmake contributions to the 2012 trust is
about five and a half mllion dollars. 1In the context of this
case, that is a nodest ampunt. But the inpact on the affected
pensi oners woul d be a direct reduction in incone of
one-thirteenth, or about eight percent, and we don't think
that's fair or equitable.

I want to turn next to necessity, sticking with the
col l ective bargaining agreenent, and | want to tal k about
wi thdrawal liability. |In contrast to the fairness issues
related to the '93 plan and the 2012 trust, where the inpact on
t he bankruptcy case is very small, but the inpact on the
affected beneficiaries is very large, the w thdrawal issue
related to the 1974 plan is of critical inportance on the
bankr upt cy case.

The debtors say they don't want to trigger wthdrawal
liability, and on the point, all parties seemto be in
agreenent. It would be best for the debtors to continue to be
a contributing enployer in the pension plan. The annual costs
of contributing to the pension plan is, undisputedly, at |east
five mllion dollars |less than the very best case scenario
regarding treatnment of withdrawal liability. And just to nake
this absolutely clear, our position is that if wthdrawal

liability is triggered, the resulting claimw |l be nearly one
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billion dollars, and is joint and several anong the debtors.
So our viewis that the benefit to the debtors of avoiding
w thdrawal liability is far greater than the five mllion
dol | ar figure.

The debtors agree. Your Honor heard M. Hatfield
testify this week that the debtors have concl uded that
triggering withdrawal liability would result in an untenable
situation, hurting everyone in the case, including the union,

I ncl udi ng the bondhol ders. The debtors reached that concl usion
only a couple of weeks ago, and since April 10 have been trying
to negotiate a solution to prevent withdrawal liability.

Your Honor, we support that goal. And as | inforned
the Court on Monday, the funds have been trying to facilitate
negotiations to that effect. But the difficulty is what |
al luded to on Monday. The debtors are asking this Court for
authority to reject the collective bargaining agreenents. And
if they reject the collective bargaining agreenents, w thdrawal
liability is triggered as a matter of law. It doesn't matter
whet her the debtors continue to nake paynents at that point.
They will have withdrawn under the statute; that's Section 4209
of ERISA codified at 29 U S.C. 1383(a)(1).

The proposed order submtted with the debtors' notion
seeks authority to reject the collective bargaining agreenent.
And Your Honor, we believe that that is only permanent relief

avai | abl e under Section 1113. And the case lawis quite
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uniformon the point. If it would be helpful for Your Honor,
we can provide case citations to prove that point. W do not
believe it is undisputed, however.

So put differently, the only litigated outcone
avai |l able to the debtors under Section 1113 is that they get
authority to reject the contract. But if they do that, they
wll trigger the massive withdrawal liability that we're al
trying to avoid.

Wthdrawal liability, specifically the effect on the
bankruptcy that would result if withdrawal liability is
triggered, is a factor that should be consi dered when assessi ng
whet her to authorize the rejection of a collective bargaining
agreenent under Section 1113. One of the cases that stands for
that proposition is Valley Steel, decided in this district,
reported at 142 B.R 337.

Now, the debtors mght argue that triggering
wi thdrawal liability is necessary because of uncertainty about
future contribution rates, such that if the debtors can't get
assurances about what the future rates will be in 2017, then
they should be permtted to withdraw fromthe pension plan now.
But the evidence does not support that view, Your Honor. The
pensi on contribution rate is essentially fixed through 2016 at
a level the debtors can afford and are willing to pay. W have
no i dea what the contribution rate will be in 2017. That

contract, the 2017 contract, it will be the product of
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col l ective bargaining on nmany, many issues, pension
contribution rates being just one. There's significant
| egi sl ative overlay as well.

M. Stover's supplenental declaration establishes that
the 1974 plan is likely to enter critical status under the
Pension Protection Act of 2006, and that may change the way
that legislation affects the rates. And indeed, the Pension
Protection Act itself is sunsetting after 2014. It is unclear
what action Congress will take, if any, with respect to future
contribution obligations of enployers.

Moreover, legislation currently pending before
Congress, known as the Care Act, is intended to resolve the
fundi ng problem specifically of the 1974 pension trust. And
it is presently unknown what action Congress will take with
respect to the Care Act and the funding proposals that go with
it.

W al so have no idea, and there is no evidence,
regarding the debtors' ability to pay pension contributions
after 2016. The business plan, the five-year business plan, it
stops at 2016. M. Hatfield and M. Huffard both admtted they
do not have cash flow forecasts beyond 2016 and none has been
admtted. Any assertion that the debtors cannot exit financing
W t hout some assurance about future pension obligation is
purely specul ative, given that M. Huffard conceded that there

have been no di scussions with | enders regarding exit financing,
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much | ess discussi ons about how pension contributions woul d
affect it.

How can the debtors say that withdrawi ng fromthe
pension plan now coul d be necessary, when they cannot show what
the rate in 2017 wll be, they cannot show what they can afford
to pay that far in the future, and they cannot show that their
concerns about 2017 and beyond wi ||l nmake any difference in the
effort to energe from bankruptcy?

Your Honor, in conclusion, for all these reasons, the
funds urge the Court to deny the debtors' nmotion. The
rejection of the current collective bargaining agreenents woul d
have a di sastrous inpact on the bankruptcy cases, because it
will trigger a massive withdrawal liability for each and every
one of the debtors, and would inequitably armthe retired
m ners' surviving spouses and dependents, who rely on nodest
payments fromPatriot in order to obtain vitally inportant
pensi on and health care coverage. Thank you very nuch.

THE COURT: Thank you. Al right. M. Kam netzky or
M. Mskow tz? M. Kam netzy?

MR. KAM NETZKY: Good norning, Your Honor. For the
record, again, | am Benjam n Kam net zky of Davis Polk for
Patriot. To echo other sentinents expressed earlier today,
first and forenost, on behalf of myself, M. Mskowtz, M.
Huebner, M. Martin, the other M. Russano, as well as the

conpany's -- and the people fromthe nmanagenent team of the
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conpany that have been with us in court, | want to thank the
Court for accommodating us this week. |In addition to Your
Honor, we would especially like to thank Ms. Magnus, M.
How ey, and the rest of your staff, the court's security
officers, the AV personnel, and everyone in the courthouse that
has made this week as confortable as possible. They've al so
stayed |l ate and extended to us every courtesy you could
| magi ne.

W al so want to thank the Patriot people, both
enpl oyees and retirees, who have been active participants in
and observers of these proceedings. Wile people may have
different perspectives, Patriot is lucky to have such a
passi onate base of enpl oyees and retirees who desperately want
to see this conpany succeed and continue to provide good jobs
to its enployees and nmeani ngful health care to its retirees.

Now, al t hough perhaps a bit unorthodox, | would al so
like to thank the UMM professionals and their counsel at the
Previant firm Fred Perillo, Yingtao Ho, and Sara CGeenen
Litigation is hard enough. Wen the litigation is about
critically inportant and sensitive issues, such as jobs, wages
and health care for very real people, litigation becomes even
nore difficult, as the stakes are enornously high.
Nevert hel ess, it has been an absol ute pleasure working with M.
Perillo and his teamfor the |ast several months. The union

and its nenbers are privileged to have such a zeal ous advocate

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

42




Case 12-51502 Doc 3944 Filed 05/08/13 Entered 05/08/13 08:11:51 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 'CORE UARBoRATI ON. ET AL

on their side.

Now, Your Honor, this is a notion for relief under
Section 1113 and 1114 of the Bankruptcy Code. Now, why would I
make such an obvious statenment? Well, if you listen to some of
the rhetoric fromny very able adversary, you could be led to
believe that this is sonething else. Listening to the UMM
what has occurred this week is not a hearing on a critica
notion on a bankruptcy case. Rather, what has occurred this
week in this courtroomin St. Louis was the epic showdown
bet ween managenent and organi zed | abor; between Wall Street and
Main Street; between the good fol ks of West Virginia, who have
given their blood, sweat and tears to this conpany, or nore
li kely Peabody, and the facel ess bankers, whose only concern is
the bottomline. Indeed, even when arguing about a technical
evidentiary issue, the union could not avoid slinging caustic
accusations about capitalismat us. Wiile this bonbastic view
of the world may be a good way to whip a crowd up into a frenzy
or nmake headlines, it has absolutely no basis in reality, and
even a casual observer of these weeks' proceedi ngs would know
this to be true

So just to be clear, we cherish our enployees, both
uni on and nonuni on. W have deep respect for the UMM and for
the inportant work it does for its menbers and this country.
One of the highlights of this case for ne was when | had the

privilege of visiting the UWA' s headquarters in Triangle,
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Virginia, and when Cecil Roberts, president of the UMM, gave
me a brief tour of the proud pictorial history of the union.
Qur own CEQ, Ben Hatfield, grewup in the coal fields of West
Virginia, and his father and grandfather were coal mners and
proud nenbers of the UMM. We neither resent nor begrudge any
of the wages and benefits the union enpl oyees achi eved through
col | ective bargaining, nor do we resent or begrudge the
outstanding retiree nedical benefits that the union has
obtained for its retirees.

In that case, why are we here seeking to nodify or
rej ect our collective bargaining agreenents and retiree health
care? W are here for one reason, and one reason only: we
can't afford it. It is a mathenmatical certainty that if we
continue to pay these enployee and retiree obligations, we w |l
run out of noney and |iquidate, period. And no one, and | mean
no one has or can dispute that sinple and unfortunate, yet
stark, fact.

So now that we know why we're here and we can nove
away fromthe rhetoric, we can turn to the statute at issue
W thought it'd be nost hel pful for the Court if we organized
the closing or summation according to the statutory
requirenents. | will also nake repeated reference to the
record, to assist the Court later on in fornulating a decision.

W know that necessity is the touchstone of Section

1113 and 1114, and we will spend sone tine on that a bit |ater
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But before we do, | would |ike to address the other el enents
first. Now, we have a few sinple slides for the Court that |
hope wi Il keep our presentation streamined, fact and evi dence
based. So let's proceed to the first slide and the first
element. OCh, let me first give this to counsel and to the
Court.

THE COURT: M. Perillo, I"'mgoing to assune you have
no objection to their use of these slides in naking their
cl osi ng?

MR PERILLO | do not, Your Honor.

THE COURT: Thank you.

MR. KAM NETZKY: Your Honor, we can't get the slides
pul led up on the screen quite yet. W're having a bit of a
technical issue, so we'll have to --

THE COURT: Al right.

MR. KAM NETZKY: -- flip along.

THE COURT: Ckay.

MR. KAM NETZKY: There are worse things in life.

THE COURT: | have a copy; it's okay.

MR. KAM NETZKY: We're working on it. So let's go to
the first elenent | would like to talk about this norning,
conplete and reliable information. Under Section 1113(b)(1)(A)
and 1114(f)(1)(A), Patriot's proposals nust be "based on the
nost conplete and reliable information available". Under the

case law, this nmeans that the court nmust | ook to the
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"conpr ehensi veness of the underlying factual support, its
breadth, depth, and objective credibility". And |I'm quoting
t he Mesaba case, 341 B.R 693, Bankr. Court, M nnesota, 2006.

The record is clear that Patriot based its proposals
and conplete and reliable internal data, expert analyses, and
an updat ed business plan. W have seen no argunent to the
contrary in the UWM' s briefing, nor have we heard a contrary
suggestion in the questioning of Patriot's wi tnesses this week.
For that matter, we have not seen a suggestion in any papers
filed by any of the parties to the contrary, and no one has
argued that there is other or there was other nore conplete and
nore reliable information that Patriot chose to ignore.

I ndeed, you heard M. Hatfield testify this week that
because coal markets continued to deteriorate further after the
filing of the Chapter 11 petitions and the DIP plan, Patriot
went back to the drawi ng board and revised its business plan to
ensure that its proposals took into account the nost reliable
and up-to-date information available at the time. O in the
words of M. Hatfield, "The conpany was conmtted to the
concept of neasuring twi ce and cutting once."

And | truly doubt you'll hear very much about this
el ement fromthe union today because, as we all heard a nunber
of times by many w tnesses over the |ast few days, if we were
today to revise the coal projections in that business plan, the

financial hole would be bigger and the |abor asked could very
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wel | be greater.

The next section of the Code -- of the statutes | want
to talk about is the obligation to neet at reasonable tines and
negotiate in good faith. W're on, now, the next slide. Under
Section 1113 and 1114 to 18, Patriot nust establish that it has
met wth the UMM "at reasonable tines", and that it has
"conferred in good faith" in an attenpt to agree on
nmodi fi cati ons.

Under the case law, the requirenent that a debtor neet
at reasonable tines "only goes to the fact of the neetings
taking place, not to what actually transpires at that neeting".
And that, again, is the Mesaba case, 341 B.R 719.

The conpani on good faith requirenent neans that the debtor nust
exhi bit "conduct indicating an honest purpose to arrive at an
agreenent as a result of the bargaining process". Again,
that's a quote from Mesaba at 720.

But there is a burden-shifting aspect to this inquiry.
Once the debtor has shown that it has met with the union
representatives, it is incumbent upon the union to produce
evi dence that the debtor did not confer in good faith. And
that's the American Provision Case, 44 B.R 907.

For starters, | will note that it is not even clear
that the union takes issue with Patriot's conpliance with this
prong of the statute. They do not directly reference it in

their objection. But just to be sure, let's recount the
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rel evant facts.

Fact: Patriot's negotiation teamtook part in
twelve -- twelve negotiation sessions before the notion was
filed, and four after the nmotion was filed. The CEQ M.
Hatfield, personally participated in each of these neetings.
The record reflects that Patriot acconmobdated the UMM at every
turn. Patriot met with the UMM at times when convenient to
the UMM and at |ocations where convenient to the UMM
To take one exanple, M. Hatfield testified that |ast week the
Patriot negotiation teamhere in St. Louis cleared their
schedul es on short notice and flew out to Virginia for an extra
day of negotiations. You could also see, for additiona
i nformation about this, Robertson declaration, paragraphs 7,
102, 134, 191, and 193, and Robertson's reply declaration,
par agraphs 4, 5, and 6.

Fact: Patriot participated in dozens of conference
calls, hundreds of e-nmil exchanges, in a continual effort to
respond to information requests fromthe UMM and its advisors.
Robertson declaration 191, 193; Robertson's reply declaration,
par agraphs 4, 5, and 6.

And if you could pull up the next slide.

Fact: Patriot nmade five proposals to the UMM, each
of which included nodifications specifically designed to
address the UMM's concerns -- and this is inportant -- and

each of which reduced the savings available to Patriot and
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created nore risk to the reorganization. | refer you to Joint
Exhibits 2, 4, 5, 6, 74 and 75.

To cite just one exanple, Patriot adopted the union's
proposal for a litigation trust essentially unchanged. This
was -- this behavior of Patriot is the polar opposite of the
one-sided take it or leave it approach that courts sonetines
criticize debtors for enploying.

And what has the UMM done to neet its burden, to show
that Patriot did not negotiate in good faith? To the extent
t hey nmake any chal |l enge, they nmake quite a feeble one at that.
Here it is: In the union's view, Patriot acted in bad faith
because it didn't give up. It acted in bad faith because it
made anot her proposal and tried to reach a consensual dea
after the notion was filed and as the clock to this hearing was
ticking down.

What a bizarre argunent. First, as a legal matter, it
i's proper to make post-notion proposals; it happens regularly.
The case | aw supports it, as does the statute, which provides
that negotiations nmust occur "during the period beginning on
the date of the making of the initial proposal and ending on
the date of the hearing". That's 1113(b)(2) and 1114(f)(2).
And the Court ruled on Monday that it will consider all post-
notion proposals nade by parties for all purposes.

Second, it is undisputed that the UMM s president

made a public statenent touting the post-notion proposal as a
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step forward. He said that to the nmedia, and that's Joint
Exhibit 288. To his credit, he confirmed that belief at his
deposition, which is also -- the excerpt is also part of the
record. And for good reason. As M. Hatfield testified, the
proposal was a direct response to UMM' s concerns.

Now, the Court heard M. Traynor try to argue that
even though the post-notion proposal was a positive step
forward, it was made in bad faith because the timng was
tactical. This is quite a balancing act, and | comend his
effort to do so. It was nade in bad faith, according to M.
Traynor, because it was made in the wi ndow between the tine
that the notion was filed and when the trial began. But of
course, according to M. Traynor, the UMM s counter-proposal,
made | ast Saturday night at 10:35 p.m, thirty-six hours before
this hearing conmenced, was sonehow not made in bad faith.
This, of course, is illogical, but it is also utterly
i nconsistent with the statutes which contenplate a highly
expedited dual track -- dual track process with a hearing in as
little as fourteen days after the notion is filed, and with the
parties required to negotiate until the date of the hearing.

M. Traynor and the UMM are substituting the
statute's requirement that the union and the debtor both
litigate and negotiate simultaneously, in a very short period
of time, with their conpletely nade-up requirenent that al

W t nesses be available to be deposed and redeposed and deposed
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again after each and every devel opnent at the negotiating
table, sinmultaneously and in real tine. Conpletely inpossible.
| ndeed, nost 1113 proceedi ngs do not even involve depositions
at all; this one involved fifteen over a two-week peri od.

In truth, the record here is chockfull of evidence of
Patriot's good faith. Patriot wants to get a deal done; we are
desperate to do so. W still want to get a deal done. W are
prepared and were prepared to take part in marathon sessions,
as we were prepared to do | ast Wednesday and Thursday. W
wanted to roll up our sleeves, narrow the remaining issues,

t hi nk through additional ways to close the gap between the
parties and negotiate around the clock until we get a dea

done. Unfortunately, we didn't have a counter-party willing to
make the sane effort. Instead, they sent us hone m d-afternoon
with a wave of the hand and a "see you in court”.

Wiile | fully appreciate that someti nes a uni on cannot
enter into a concessionary agreenment wthout the assistance of
a court order, any attenpt to suggest that Patriot was |ess
than 100 percent ready to negotiate in good faith and avoid
this trial is conpletely unsupportable.

The next el enment of Section 1113 and 1114 requires
that Patriot instantaneously provide the union with any
concei vabl e piece of information that the union or its
financial advisors could concoct, for tactical and litigation

purposes. |I'mjoking. But listening to the union's wtnesses,
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that is what you woul d expect the statute to say or require.
Inreal life, however, the statute requires the debtor to
provide the union with "such relevant information as is
necessary to evaluate the proposals 1113(b)(1) (A and
1114(f) (1) (A ".

Now, under the relevant case |law, this neans that a
debtor nust provide the type of information that will "enable a

uni on's representatives and nenbers to subjectively attach sone
bedrock legitinmacy to a debtor's proposal, to convince them
that the process of formulating the proposal was not
arbitrary."” That's Mesaba 341 B.R 715.

Again, let's start with the facts.

Fact: Patriot set up an extensive electronic data
rooma nonth before it even made its first proposal, and
provided a wealth of information about its business to the
UMM, anounting to nearly 43,000 pages, prior to filing its
notion, and anounting to nearly 48,000 pages to date. And
refer the Court to Robertson declaration, paragraph 8 and
Robertson's reply declaration, paragraph 5.

Fact: Patriot responded to nearly 200 information
requests fromthe UMM and its advisers prior to filing its
notion. Again, Robertson declaration, paragraph 8. It
responded to an additional fifty information requests after
filing its notion, and prior to the comencenent of the

hearing. You can find these requests at Joint Exhibits 76, 78,
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79, and 88. W never said no -- never said no to a single
rel evant request for information.

Fact: Not only did Patriot |ocate and supply pre-
exi sting business records to the UMM, it generated docunents
and schedul es specifically in response to UWA' s request. And
| refer the Court to Robertson declaration, paragraphs 14 and
192.

Fact: Patriot schedul ed neetings, conference calls,
and site visits to provide additional context to the
I nformation and answer questions. It also nade its outside
experts and professionals available to nmeet with the union and
its advisers and answer any questions they had. And | refer to
Robertson decl aration, paragraphs 48, 50, 57, 67, 68, 129, 133
and 138. For exanple, we heard testinony about neetings anong
the union and its financial advisor at PwC, and Patriot and its
financial advisors at Bl ackstone.

Now, Patriot has submtted detailed, witten testinony
on all of these facts, and | would respectfully refer the Court
to the paragraph of the Robertson declaration | just cited, and
frankly, to that entire declaration, which reflects an
exhaustive, all-hands-on-deck effort to conply with the union's
scores of requests. As that testinmony details, Patriot
responded qui ckly and conprehensively to the union and PwC s
request for information, even ones that appeared to be wholly

irrel evant.
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Pul'l up the next slide.

Let's pause for a nonment and take a | ook at the screen
or the next several screens, which provides a cal endar of the
| ast several nonths, starting in Cctober. |'mnot going to
wal k through it, but | think it's worth taking a | ook after
court. As you see, these nonths have been jam packed with
negoti ati on sessions, presentations to the union, and delivery
of docunments in response to the union's approxi mately 250
I nformation requests. In light of Patriot's robust show ng,
the burden shifts to the UMM to establish that it did not
receive relevant information. And that's the In re Anerican
Provi si on Conpany, 44 B.R 907, 909-910.

How does the UMM respond to this showi ng? By ny
count, in four ways. First, as this Court is painfully aware,
the UMM argues that Patriot withheld a functional business
pl an nmodel, and that this case is just |ike Mesaba. Well, the
record is undisputed that Patriot has w thhel d absol utely
nothing. As M. Mndarino finally admtted, the union's real
conplaint is not that we didn't give themsonething, it's that
we didn't build them sonething new, we didn't create a brand
new nodel to PwC s |iking.

Vell, you heard M. Huffard testify that his team
bui It the business nodel fromthe ground up in the precise way
that Bl ackstone builds nodels in al nost every ot her engagenent.

And | refer the Court to Huffard' s trial testimony from April
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30th at page 36, 17 through 22. That nodel, which is a live
Excel nodel that is fully functional and capable of running

mul tiple scenarios, was provided to the union. And that's

Huf fard reply decl aration, paragraphs 52 through 56, as well as
his trial testinony at page 36 and 37.

The UMM does not dispute that point. Instead, M.
Mandarino's central conplaint is that the business node
contained certain cells that rely on data fromthe conpany's
Hyperion accounting system But this conplaint has zero
validity. |In fact, Patriot bent over backwards to respond to
the UMM's concern

First, as M. Mandarino acknow edged yest erday,

Patriot offered to run scenarios for the UWA. In fact,

Patriot did run two different coal pricing sensitivities for
the union in December. And | refer to Joint Exhibit 61, which
is aletter fromM. Hatfield to M. Roberts on that topic.
Second, Patriot offered to provide the UWMA with full access to
the Hyperion system an offer the union declined. And that's

i n Robertson declaration, paragraph 133. That evidence is also
undi sput ed.

The sworn testinony was crystal clear. As M.
Mandarino eventual |y conceded, there is no secret nodel out
there that was not shared with the UMM. They have precisely
what we have. The case |aw sinply does not require a debtor to

create new data systens or nodels that do not yet exist. It
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needs only provide whatever data is available, and Patriot has
done that. |It's done nore than that.

So why does the UMM continue to advance this argunent
when it knows it to be false? Wll, they approach the nodel
I ssue the same way the uni ons approached the entire information
provi sion prong, as a gane of gotcha. They read the Eighth
Circuit case, they read Mesaba, and they said, ah-hah, here's a
way to win. But in Mesaba, the debtor refused to turn over its
dynam ¢ nodel for inconsistent and frequently shifting reasons.
Sonme of the debtor's witnesses testified that the nodel was
w t hhel d because it generated errors if put in the wong
person's hands, while other witnesses testified that the nodel
was proprietary. And | refer Your Honor to 341 B.R 716. The
point is the debtor withheld the nmodel and refused to turn it
over. They w thheld their nodel

Here, of course, we w thheld nothing and gave them
everything we had. There are no cases on record that require a
debtor to build a new nodel for the union. |In fact, Mesaba is
the only case on this subject at all. W respectfully suggest
t hat enough tine has been wasted on the business nodel .

Second, the UMM argues that Patriot wthheld
information relating to the value of the unsecured claim But
this argunent reflects a profound m sunderstandi ng of the
i nformation-sharing requirenment. Patriot has provided the UMM

with this information. As set out in M. Robertson's
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declaration, as well as in M. Huffard's declaration and |ive
testinony, Patriot and its advisors spoke nunerous tines with

t he UMM about the value of an unsecured claim delivered a
formal presentation on the value of an unsecured clai mand
Patriot's proposal to help nonetize the claimin an expeditious
manner, and they provided illustrious ranges of recovery based
on certain assunptions. And | refer the Court to Robertson
decl aration at paragraphs 182, 183 and 184, and the Huffard
decl aration, paragraphs 67 and 69, as well as M. Huffard's
trial testinony at page 57 and 58.

Patriot has al so produced tens of thousands of pages
of information to the UMM so that the UMM and its advisors
coul d test Blackstone's analysis or do their own analysis. And
you can see that at Robertson declaration, paragraph 8, and his
reply declaration, paragraph 5.

But the UMM does not want to be provided with
information. It wants to be provided with an exact dollar
amount when, by definition, no such certainty is possible at
this point in the Chapter 11 proceedings. One thing is for
sure, the union had enough information to conclude that the
val ue of the claimwould be substantial, potentially hundreds
of mllions of dollars. And | refer Your Honor to M.
Mandarino' s declaration at paragraph 44.

The third argunent is that Patriot failed to provide

i nformation about the recent proposal, including information
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about the proposed thirty-five percent equity stake. Yet, you
heard M. Huffard and M. Hatfield testify that they spent two
days | ast week in the union's headquarters answering the UMA's
guestions about this very proposal. And | refer you to M.
Hatfield s trial testinony at page 66 and 67.

You heard M. Hatfield testify that he specifically
wal ked through PnC s information request, summarized the
response, and that the UMM president, Cecil Roberts,
specifically acknow edged that the request has been addressed.
And you heard M. Mandarino yesterday |avish praise -- |avish
prai se on Bl ackstone for the information it provided at that
nmeeting.

Now, you also heard testinony of M. Traynor. He
first said that the requested information was not provided.
When pushed on cross, he finally conceded that information was
in fact provided by the conpany and Bl ackstone on April 24 and
25, but that he was not satisfied with the response and he
wanted nore. Well, if all it takes to |ose 1113 and 14 is for
a lawer on the other side to make an anorphous claimthat it
was di ssatisfied and wants nore information, then 1113 and
1114s woul d be unwi nnable. And M. Mandarino, the union's
financial advisor, did not testify -- did not testify that he
needed any additional information. He testified, instead, that
Bl ackst one provided the union with "a sophisticated and dynam c

nodel regarding the equity stake".
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And if the Court will refer to Joint Exhibit 293, you
w Il see an accurate recounting of the status of Patriot's nost
recent provision of information. And of course, M. Roberts
had enough information to announce to the world, and in his
sworn testinony, that the proposal was a step in the right
direction.

The fourth argunent that Patriot (sic) tries to make
W th respect to information provision is that Patriot del ayed
or provided inconplete information to the UMM, And | want to
take a nmonent to explain why this argunent, as nundane as it
seened, is so offensive to us. There are Patriot personnel in
this very courtroom as well as in St. Louis and in Charleston
and in the operations throughout the conpany, who have been
living what was literally a six-nmonth long fire drill.

The UMM has made hundreds of individual information
requests. And as M. Hatfield and M. Robertson testified,
after each request was nade, there was a conference call, and
the conference call would include the negotiation team and the
busi ness fol ks and the financial advisors and the |awers. And
toget her they woul d describe their request, develop a plan of
action, and dispatch a teamto address the request. And |
refer to M. Robertson's trial testinony, page 220. And
because of that process, spearheaded by the CEO M. Hatfield
hi msel f, dozens -- and | mean dozens of Patriot enployees have

been enlisted to get the UMM the information that it has
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requested. This has cone at an enornous burden and expense to
the estate.

When considering this issue, | suggest the Court begin
by sinply conparing the Robertson declaration to the Traynor
declaration. The first thing that junps off the page when
perusi ng and conparing the two, is the volumnous witten
backup for Robertson, and the | ack thereof for Traynor. M.
Robertson backs up his statenents about what was produced and
when, W th contenporaneous witten reports that were shared
with both sides. These are all part of the record.

In stark contrast, M. Traynor's statenents are
unsupported. As Your Honor heard, when | confronted M.
Traynor with this contenporaneous evidence, that was
i nconsistent wwth M. Traynor's statenents in his declaration,
that it took nonths for Patriot to produce this sub, sub
subset of information, M. Traynor said his declaration
testi mony was based on ot her documents not in the record. Wen
| asked counsel to produce such records, they were unable to
find anyt hing.

But let's get even nore specific. Let's really dril
down on this. W heard M. Traynor conplain on Wdnesday about
t he absence of information related to the Peabody-assuned
group. This conplaint is particularly perplexing because
Patriot provided a list of all retirees in that group on

Cct ober 24th, 2012, nore than two weeks before Patriot even
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made its original proposal. And | refer Your Honor to Joint
Exhibit 293, as cited in the data roomas item1.1.5. 14,

Then in response to a request fromthe UMM for nore
detailed informati on about this group, Patriot provided full
census data. Wen was this data provided? In Decenber 2012,
nearly five nonths ago. And | refer Your Honor to Joint
Exhi bit 38.

Then in a status report dated January 22nd, 2013, PwC
stated that it was reviewing the list and would "let the
debtors know if there are any remnaining questions or follow ups
regarding this itenf. And that's Joint Exhibit 48. There was
no further nention of the Peabody-assunmed group until March
29th, 2013. And that's Joint Exhibit 85 at page 5. And just
yesterday -- just yesterday, M. Mandarino admitted on cross
that this informati on was provided.

W al so heard M. Traynor conplain about health care
utilization data and a time lag in receiving confidentiality
agreenents from Caremark, a third party. | want to take a step
back so we can look at this request. |If you take a | ook at
Joint Exhibit 51, you see the request, as well as the
i nformation concerning the status of the response. The request
is four pages long, but just take a look at the first page,
when the Court has time.

The first request was for mail order usage and cost.

The request was nmade on January 15th at 5:22 p.m The
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I nformati on was posted on January 17th, with further detail
provided the follow ng week. The second request was for chain
pharmacy usage and cost. Request nade January 15t h;

I nformation provided January 22nd. The third request nade on
January 15th; information provided January 22nd and

suppl enented the foll owing week. The fourth request, again,
January 15th, requested; January 22nd, responded to. The fifth
request, January 15th; January 17th. Sixth request nade on
January 15th; provided on January 22nd and 23rd.

And you have to go nore than hal fway down the page
before you see anything referencing a confidentiality agreenent
or information that was not provided until February. Turn the
page, same thing, request after request satisfied in under
forty-eight hours. Information secured fromthird-party
adm nistrators within five days. These are the facts, but of
course, nary a nmention of any of that in the union's
submi ssions to the Court.

At bottom as | noted earlier, perhaps ironically, the
union's view of this prong is that Congress provided the union
with a tool, nore |like a cudgel, in 1113 and 1114, where if the
uni on can think of anything -- anything that the conpany did
not provide instantaneously, the debtors |lose. And the UWA
played this litigation game -- this litigation ganme |ike a pro.

Let's | ook at sonme of their requests, if you could

pul | up the next screen. Just some highlights. A list -- they
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requested a list of all major equi pnent by asset serial nunber,
manuf act urer, nodel and year of manufacturer. And that you'l
find Joint Exhibit 67. They wanted to know the serial nunbers
on our equi pnent.

Next one, confirmation of whether all |eased machinery
and equi pment cont ai ns purchase buyout options at various tinmes
during the lease, or only at the end of the |ease. Again,
Joint Exhibit 78.

And ny favorite, the last one, historical annua
capital expenditure anmounts on an overall conpany basis from
2006 t hrough 2008, notw thstanding the fact, of course, that
Patriot did not even exist prior to 2007.

| can go on, but I think the Court gets it. The
statute requires that the debtors provide the union "with such
rel evant information as is necessary to evaluate the proposal".
It does not require that we satiate the union's tactica
i nformation appetite.

Let's nove on to fair and equitable. Under Section
1113 and 1114, Patriot nust prove that the proposals treat al
parties "fairly and equitably". That's 1113(b)(1)(A) and
1114(f)(1)(A). Under the relevant law, fair treatnment nust be
tailored to the circumstances. It does not require across the
board identical treatnment, and it is sinply not the case that
dol l ar for dollar concessions need to be nade by every

constituency. And that's in the Mesaba case, 349 B.R 749 and
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In re Walway, 69 B.R 974 (Bankr. E.D. Mch.).

I ndeed, when one group, |ike the UMM here, has
significantly higher conpensation than another that is
simlarly situated, seeking proportionally larger cuts fromthe
fornmer is to be expected. And | refer Your Honor to the
Pinnacle case, 483 B.R 381, just fromlast year. Even giving
this |l eeway, Patriot has not asked the UMM to carry an
outsi zed burden. Again, here the facts carry the day.

Fact: Patriot has undertaken an exhaustive process to
reduce nonl abor costs and stemits |osses, including by
reduci ng production and overhead, elimnating unprofitable
contracts, making heavy cuts to its capital expenditure budget,
and selling surplus assets. And that's at Hatfield
decl arati on, paragraphs 84 through 89. And we have the summary
slide, that M. Hatfield wal ked us through early in the week,
on the screen.

Fact: Patriot has nade a conprehensive effort to
reduce nonuni on | abor costs, including by cutting enpl oyees and
contractor positions, reducing wages, termnating the conpany's
suppl emental 401(k) plan, and nodifying medical and
prescription drug benefits. And | refer the Court to Hatfield
decl arati on, paragraphs 89 and 92, and to the slide that M.
Hatfield wal ked us through the other day, which is on the
screen and in the panphlet.

Fact: Patriot's nonunion cuts -- nonunion cuts wll
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yield cash savings of 170 mllion dollars in 2014 alone. And
that's in Hatfield declaration, paragraph 104.

Fact: As coal markets continue to deteriorate since
the creation of the October business plan, Patriot went back to
its nonunion work force and inplenmented additional cuts on top
of, and increnental to, the nonunion | abor cuts already baked
into the plan.

Fact: Patriot's 1113 proposal does nothing nore than
bring the union mners in line with the market. Thousands of
peopl e cone to work every day, both at Patriot and at other
conpani es, and recei ve wage and benefit packages |ower -- |ower
than what is being offered to the union. While the union wants
to ignore this fact, and contends that union menbers doing the
exact sanme job as their nonunion coll eagues, have a divine
right to greater conpensation, you also heard M. Hatfield's
testinmony that in his thirty-plus years in the coal business,
he has never net a custoner who is willing to pay even an extra
penny for union coal instead of nonunion coal. That, Your
Honor, is the cold reality.

Fact: The UMM already agreed to many of these
concessions in the gateway CBAs which were freely negoti at ed
bet ween Patriot and the UMM. And you find that in Lucha
decl arati on, paragraphs 9 and 10.

So the 1113 changes we are tal king about here are

nei t her unprecedented nor groundbreaking. These facts are
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unr ebut t ed.

So what fair and equitable argument can the UMM
advance, in light of the fact that all of the proposals that
were made -- all the proposals still [eave the union workers
w th pay and benefits superior to -- yes, superior to the
nonuni on work force who cones to work every day?

Vell, first, the UMM argues that the proposals are
not fair and equitabl e because UMM-represented enpl oyees and
retirees shoul der a disproportionate percentage of the
requested cash savings; in their mnd, a whopping eighty-seven
percent. The UMM continues to press this argunent,
notw t hstanding that the fact that there is no record to
support this and it is absolutely contrary to the | aw

Let's first turn to the law. As we talked briefly
before, a constituency that has been receiving greater
conpensation for the sane work as another, may be asked to
accept larger cuts. And again, that's the Pinnacle case. In
Pi nnacl e, the court found that it was fair to demand a far
| arger pay cut fromthe pilots union than from anot her
constituency because of the disparity between the groups' pay.
Li kewi se, the Delta court found relevant to its analysis that
after the 1113/ 14 process, flight attendant union pay woul d
still be higher than flight attendants at other airlines.

So under the law, even if the union's analysis was

accurate, it gets them absolutely nowhere. Union work force
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needs to give nore because every aspect of their conpensation
Is far above market. The represented enpl oyees nust give nore
because, while every other enployee and constituency in this
reorgani zati on has been sacrificing, the union enpl oyees and
retirees have, consistent wth federal |law, continued to
receive their conpensation and benefits w thout disruption.
And whil e other enpl oyees have seen their paycheck shrink and
their benefits cut, the union enpl oyees have continued to
receive multiple raises. And you recall that testinony from
M. Hatfield on the stand. Now, but even putting aside the

| aw, the union's assertion that it is naking eighty-seven
percent of the sacrifice has been conpletely debunked by M.
Huf fard, M. Hatfield, and indeed, even M. Mandari no.

And | think the Court recalls this slide that's on the
board now, this is the eighty-seven percent or alleged eighty-
seven percent slide. M. Huffard and M. Hatfield both
testified that Patriot has identified hundreds of mllions of
dol lars of cuts fromall corners of the business, fromslashing
CAPEX to the elimnation of high-cost contractors, from
rejecting and renegotiating underwater contracts to selling
surplus assets and elimnating payments on our unsecured pre-
petition DIP, fromreducing overhead to reduci ng managenent
head count, fromcutting medical benefits and |ong-term
disability benefits for nonunion enpl oyees to w ping out 401(k)

bal ances for sal aried enpl oyees and cutting nonuni on
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conpensation. Again, | refer to Huffard declaration, paragraph
39 to 41, and Hatfield declaration, paragraph 87 to 92.

I ndeed, the Court just recently approved a settlenent
bet ween the nonunion 1114 comm ttee and the conpany, in which
nonuni on retirees made pai nful sacrifices and were forced to
yield the retiree health care benefits. Sinply stated, when it
cones to shared sacrifice, no stone has been | eft unturned.

But M. Mandarino has chosen to ignore the vast
maj ority of those overturned stones, and fornulates a self-
serving analysis that you can see on the screen. Yesterday,
however, you heard M. Mandarino tell you precisely how he
cal cul ated that canard, that eighty-seven percent nunber. He
| ooked at two line items in a single tab in Patriot's business
pl an, and divi ded one nunber by the other. That's it. But M.
Mandarino admtted that his analysis includes none of Patriot's
pre-petition cuts, none of Patriot's post-petition cuts that
pre-dated the business plan, and none of Patriot's post-
busi ness plan cuts. Nor, if you |ook at the graph in M.
Mandarino's declaration, fromwhich his eighty-seven percent
claimis derived -- and that's his declaration, paragraph 20 --
he excludes any sacrifice that was nade in 2013, the year in
whi ch the bul k of nonunion reducti ons were made.

M. Mandarino's anal ysis has been gerrymandered beyond
recognition until no factor that would dimnish his point was

included. This is naked cherry-picking, of course, and it
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distorts the reality of the sacrifices made by all of Patriot's
consti tuenci es.

Second on this prong, the UMM argues that Patriot has
failed to consider mners' health problenms. This claimis
absolutely false. Patriot's proposed health care for active
enpl oyees is both conprehensive and generous. It covers all
maj or categories of health services, including 100 percent of
the cost of preventive care services. |Its out-of-pocket
maxi mum i s af fordabl e and beats the national average. It
covers routine and catastrophic treatments identically. The
|ist goes on. |Indeed, the testinony of Patriot's health care
expert, M. Terry, is undisputed on each of these points. And
| refer the Court to Terry declaration, paragraphs 14, 15, 17,
18, 21, and 26.

And of course, Patriot's nonuni on enpl oyees, doing
exactly the sanme job, share the sanme health profile as their
uni on col | eagues. Morreover, the VEBA has a |arger stake in the
reorgani zed enterprise, a stake worth hundreds of mllions of
dollars. M. Roberts recognized that Patriot's proposal to
fund the VEBA with an equity stake was a step forward and for
good reason. A thirty-five stake in the reorgani zed conpany
will yield substantial value, regardl ess of what val uation one
assi gns on the conpany.

If the reorgani zed conpany has a net distributive

val ue of 500 million, the equity stake is worth 175 mllion.
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If abillion, it's worth 350 mllion. If 1.5 billion, it's
worth 525 mllion. It's just sinple math. And it's also
hundreds of mllion dollars under any scenario. For that
reason, the UMM's refrain that the VEBA funding is illusory is
I tsel f basel ess.

M. Cobin has anal yzed only a caricature of the
proposed VEBA, refusing to recognize any funding other than a
fifteen mllion dollar initial investnent. That's an
absol utely absurd prem se, and anything the UMM has to say
W t hout recognizing all of the VEBA' s sources of funding is,
frankly, irrelevant, and, as M. Mandarino hinself noted
yesterday, unfair. 1In reality, the VEBA is well funded,
preci sely because Patri ot understands the inportance of health
care.

Furthernore, Your Honor, the union's 1.79 billion
valuation of Patriot's retiree health care liability is sinply
off the chart. M. Cobin's analysis ignores the undeniable
positive inmpact that the Affordable Care Act will have on
Patriot's retirees. The Act provides early retirees access to
pl ans on health care exchanges that contain critica
saf eguards, such as a restriction on age discrimnation and a
prohi bition on denying coverage for pre-existing conditions.
Early retirees will be eligible for prem um subsidies to
purchase these plans. And Patriot's seniors will benefit from

new and i nproved Medicare. Al lowincone Patriot mners wll
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benefit fromnew and inproved Medicaid. And I refer Your Honor
to Joint Exhibit 80. The Affordable Care Act's om ssion from
his analysis calls into question every question of M. Cobin's
wor k.

Now, even nore suspect, however, is that he selected a
model that, in his own words, would balloon the retiree health
care liability estimate. M. Cobin testified that he's only
seen this "Getzen nodel" used by two audit clients. It's not
standard practice, it's not required by GAAP, and a couple of
years ago, no one was using it. Wat's nore, he took this
nodel , an outlier to begin wth, and mani pul ated the baseline
assunptions to exaggerate the liability even nore. He told you
just yesterday that CPI and GDP are the primary drivers of the
nodel and that if you wanted to put your thunmb on the scale and
push up liability, these are the inputs you tweak. So what did
he do? Well, he tweaked themy he put his thunb on the scale.
He tweaked the baseline inputs. The results: a CGetzen node
on steroids, projecting an excessive liability amounting to
1.79 billion dollars.

And let's not forget that M. Cobin admtted that
Mercer has correctly calculated Patriot's FAS 106 liability.

He al so admtted that FAS 106 requires the use of "best
estimates". So he conceded that Mercer used the best estimate.
That's where the story should end, Your Honor. Mercer's

I ndependent val uation is highly credible and appropriate.
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Next, the UMM has contended that proposals are
I nequi t abl e because Patriot refused to accept a so-called
snapback. But even the UMM recogni zes that a snapback is
I nf easi bl e, backing down fromthe position, and replacing it
W th a wage reopener in its |atest counter-proposal because, as
M. Mandarino told you yesterday, Patriot may not be able to
bear the costs associated with a snapback.

The UMM, nevertheless, continues to try to develop a
record that Patriot's nonunion personnel will benefit in the
future if coal markets rebound, while uni on enpl oyees woul d be
| ocked into | ower wages and benefits. Again, this is untrue.
The 1113 proposal has provided for nonths that UMM-represented
enpl oyees will receive a wage increase, in the event that a
simlarly situated nonuni on enpl oyee receives a wage i ncrease.
And shoul d fortunes inprove, union retirees will receive
benefits not shared by the nonunion counterparts. The equity
stake in the VEBA will grow in value, while profit-sharing and
royalty contributions will also increase.

More inportant, however, a cessation of savings, a
snapback is inpossible under the circunstances. As M. Huffard
testified, in his professional experience, |enders need sone
certainty about a company's cost structure before extending
exit financing. | turn your attention to Huffard declaration
49, and to M. Huffard' s trial testinony.

Wiy do they need certainty? |It's pretty intuitive.
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Patriot is in bankruptcy. [Its financial performance remains
dismal. The markets remain weak. And if Patriot's efforts to
reduce costs will be reversed in just thirty nonths,
prospective lenders will feel no security about their ability
to recoup their loans. And as M. Huffard testified, the risk
here is even greater than for a typical Chapter 11 debtor
seeking exit financing. Wwy? Because Patriot will have
negati ve free cash flow through 2014, whereas the vast mgjority
of Chapter 11 debtors are cash flow positive at the tine they
emerge from bankruptcy.

Patriot is projected to have some positive free cash
flowin 2015 and 2016, but only two years of positive cash flow
is little confort to lenders. And Patriot's 2015 and 2016
financial performance is by no neans guaranteed. As we heard,
the revenue projections in the five-year business plan are
based on coal pricing forecasts that M. Schwartz told you are
overly optimstic. And those already rosy revenue projections
don't even take into account profit sharing, royalty
contributions or pension-rel ated paynents featured in Patriot's
most recent proposals.

Al told, Your Honor, the proposals are fair and
equitable. Wile the requested sacrifices are real and
pai nful , and we recogni ze that, they are the type of sacrifices
that every other constituency to this bankruptcy, both |abor

and nonl abor, has to bear if the conpany is going to survive
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and ener ge.

The next prong of 1113 and 1114 says that the Court
shoul d grant the application for relief upon a finding that the
uni on has refused to accept the proposal w thout good cause.
Under the test applied in the Anerican Provisions case that M.
Perillo cited to you on Minday, "Once the debtor has shown that
the union had refused to accept its proposal, the union nust
produce evidence that it was not wthout good cause.” And
that's 44 B.R 909. In other words, the burden shifts to the
uni on.

And what argunent has the union advanced in an effort
to satisfy its burden? There are two -- two argunents, and
each falls woefully short. First, the UWA argues that the
VEBA wi || be severely underfunded, and therefore it had good
cause to reject the proposals. But yet again, for the purposes
of this argument, the union pretends -- literally pretends that
the VEBA will only be funded with fifteen mllion dollars. As
we have heard again and again, the equity stake in the current
proposal and the unsecured claimin the earlier proposal, wll
be worth over 350 mllion dollars, according to the union's own
financial advisors. M. Mndarino acknow edged that yesterday.
Where does the union come up with the | egal proposition that
just because an indisputably |arge sum of noney has sone degree
of uncertainty as to the specific anmount, it should be

al toget her ignored and be given zero value? And let's not
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forget the royalty paynents in the proposal, pursuant to which
the VEBA could receive tens of mllions of dollars a year in
perpetuity.

After the VEBA argunent, the UMM argues that
permtting Patriot to nodify its collective bargaining
agreenents and retiree health obligations woul d condone
Peabody' s and Arch's conduct. This is a difficult one for ne,
so let's pause here to di scuss Peabody and Arch. You heard M.
Hatfield testify that Patriot has been conducting an
I nvestigation for nonths, review ng docunents, interview ng
W tnesses, trying to evaluate all possible clainms against
Peabody and Arch.

Patriot filed a successful notion to gain access to
addi ti onal docunents for the relevant time period from Peabody.
Patriot also filed a declaratory judgment action and filed an
expedited dispositive notion. A nere six weeks el apsed between
the filing of the action and an oral argunent on the notion for
sumary judgment that occurred on Monday. As Your Honor has
w t nessed firsthand, the conpany has and will continue to
pursue Peabody and Arch, and if appropriate, will conmence
| egal action and zeal ously prosecute these actions.

So then taking a step back, what, in essence, the UMM
is asking the Court to do is punish Patriot for the actions of
ot her coal conpanies. The union is asking Your Honor to deny

1113 and 1114 relief and propel the debtors into liquidation to
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avoi d condoni ng Peabody and Arch's inexcusable conduct. So we
puni sh Peabody by crippling and then |iquidating one of its
conpetitors. | know|I'ma bit sleep deprived, but that sounds
a lot nore like rewarding Peabody than punishing it.

Let's go to the major prong of 1113 and 1114, and
that's necessity. Under Section 1113 and 1114, Patriot has to
prove that the proposed nodifications are necessary to permt
the reorgani zation of the debtor. So what is necessity? W
could sit here and debate. Is it the Second Circuit standard
in Carey, which has been adopted by nost courts, and which
| ooks to whet her proposals are necessary for the long-term
conpetitiveness of the debtor? O do we follow the Third
Circuit's minority view in Weeling, which | ooks only to
whet her the proposals will help the conpany stave off
l'i quidation. Lucky enough, we can spare you the phil osophica
di scussi on, because the facts show that Patriot satisfied
ei ther and any standard.

Again, let's look at the cold, hard facts. Turn to
the next slide; that should look famliar. Patriot needs
significant savings in the short termto stave off |iquidation.
Patriot continues to burn through cash, and is projected to
have no cash, literally zero dollars, by early 2014. That's
Huf fard decl arati on, paragraphs 73, 74, 75, 76, 77, and M.
Hatfield' s declaration at paragraph 59. There is no dispute

about this.
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Fact: Absent savings, Patriot will breach the EBI TDA
and liquidity covenants in its D P agreenents by the year end.
Such defaults could accelerate Patriot's repaynment obligations,
forcing Patriot to |iquidate even before it runs out of cash.
And that's in Huffard declaration, 73 through 77, and Hatfield
decl aration at paragraph 59.

Fact: M. Mndarino testified that the union is in
agreenent with Patriot regarding the magnitude of savings that
are required over the next two years.

Fact: Patriot needs significant savings to survive in
the mediumterm It will be extrenmely difficult, nore Iike
i npossi ble, for Patriot to secure exit financing w thout first
overhauling its labor costs. And that's Huffard declaration,
par agraphs 78, 79 and 80. M. Mandarino agrees with this as
wel | .

Fact: Patriot needs significant savings to survive in
the long term Patriot cannot conmpete with its well-
capitalized conpetitors, such as Peabody and CONSCL, who have
far | eaner core structures. Absent relief, Patriot will sinply
not survive in this conpetitive industry. And | point Your
Honor to Huffard declaration, paragraphs 53 to 57, the Hatfield
decl arati on, paragraphs 98 and 100, and the Schwartz
decl arati ons, paragraphs 51 to 61 and paragraphs 69 to 70.

Fact: | really like this slide. The inperiled Social

Security systemis funded by 2.8 workers for every one
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beneficiary. Patriot, on the other hand, is turned on its
head; one worker supports at least five retirees and
dependents. Everyone tal ks about how sick the Social Security
systemis. If that's sick, this is sick. These nunbers
refl ect unsustainable status quo.

Those are the unrebutted facts. It is the rare case,
Your Honor, where the union actually, perhaps w thout neaning
to do so, stipulates to necessity. And that is precisely what
happened here. M. Traynor testified that Patriot's |egacy
liabilities are unsustainable and that Patriot was dooned to
fail fromthe very beginning. M. Roberts, |ikew se, asserted
that he believed that Patriot was never financial viable. And
that's Roberts's deposition at pages 34 through 39. And add to
these legacy retiree obligations, the bel ow market projects
Patriot also inherited from Peabody. |ndeed, according to the
union -- according to the union, Patriot could have nade the
requisite necessity filing or showing five years ago.

Undeterred, the union has thus set forth a number of
make | ate arguments about necessity, so let me just knock them
out one by one. First, the UMM continues to assert that
Patriot is seeking greater concessions than it needs, and
continues to point to Patriot's EBITDA figures. Pure and
sinple, EBITDA is the wong metric. Again, when M. Mndarino
says that Patriot will have 1.2 billion in profits over the

next four years, what he's really |looking at is EBI TDA. And
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when one eval uates Patriot's free cash flow over the next four
years, as opposed to EBITDA, that figure plumets all the way
from1.2 billion to 81 mllion

Wiy the difference? Because Patriot has to spend
| arge anobunts of cash on itens that are not reflected in
EBI TDA. It spends millions upon mllions on capital
expenditures to keep mnes safe and its equi pnent running. It
spends mllions upon mllions on environnental obligations,
mllions upon mllions on Coal Act benefits that are required
by statute, and mllions upon mllions of other regulatory
obligations. Now, M. Mndarino wants to ignore all that
spendi ng, and that may well be the right way to | ook at
conmpani es in other industries, but those costs sinply don't go
away for Patriot because the union wants themto. You cannot
pay bills with EBITDA, you pay bills with cash

Second, the UMM argues that savings are not necessary
because Patriot has sought relief for five years, through 2018,
but failed to make projections beyond 2016. ddly enough, this
argunment ignores the fact that the UMM nade a counter-proposa
| ast Saturday night that contenplates savings through 2013,
whi ch the conpany appreci ated, even though it cane with a wage
reopener. This argument should sinply fall off the table.

But counter-proposal aside, M. Huffard testified that
savi ngs are necessary through 2018 to secure exit financing.

And exit financing is crucial for every debtor, but is
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particularly inportant here because Patriot projects negative
free cash flow through 2014. 1In other words, Patriot projects
that it will energe from bankruptcy while still cash flow
negati ve, sonething that M. Huffard testified is highly
unusual . Even M. Mandarino testified that Patriot's concerns
regarding the union's earlier snapback provision, which would
have term nated savings in 2016, was not unreasonabl e.

Third, the UMM argues that Patriot's proposals are
not necessary because Patriot's business plan is based on
"unreasonably conservative coal price projections" -- or at
| east M. Akunuri argued this. M. Akunuri, however, testified
that he's not an expert in coal price projections and that he
has never prepared a coal forecast, and that he is not even
permtted to provide coal price forecasts. Yet he's the person
who asserts that Patriot does not need the savings it has
request ed because coal prices are better than projected and
revenues Wi ll therefore be better than projected.

| think a lot of people here would like to live in M.
Akunuri's world. It sounds a |lot better than the world we |live
in today, but it is not the reality. In reality, coal prices
have deteriorated since Patriot prepared its five-year business
plan. Both M. Hatfield and M. Schwartz testified to this in
no uncertain terns. And M. Hatfield has worked in the coa
industry for nore than thirty years. M. Schwartz is a

preem nent or perhaps the preem nent coal expert, provided an
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extraordinary detailed and well-founded expert opinion on this
matter. By contrast, M. Akunuri nade significant errors in
his report. To the extent there is any battle between the
expert, there is no real contact.

Fourth, the UMM argues that Patriot's proposals are
not necessary because the UMM has identified, and Patri ot
could inmplenent 189 mllion dollars in additional cash savings
over the next four years. | say 189 mllion because that's
becone a shorthand for this point, but M. Mandarino hinself
has now downsi zed this to 155 mllion

Nunbers aside, the analysis is conpletely wong. M.
Mandarino asserted in his declaration that Patriot could secure
mllions in savings fromthe elimnation of "nmanagenent
bonuses", but both M. Huffard and M. Hatfield testified that
hal f of that total represents noncash stock option expenses
which will yield absolutely no cash burn. Both testified that
the other half is performance-based incentive conpensation
whi ch Patriot believes is needed to stemthe flow of departures
of key personnel and which is available to | owlevel and
m d-1 evel managenment. And | refer Your Honor to Huffard reply
declaration 28 to 31, as well as M. Hatfield s testinony at
trial. And even M. Mandarino conceded that these funds m ght
be needed to retain enployees; he just didn't know either way.

And just so the record is clear, each and every one of

Patriot's conpetitors have this type of incentive program
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1|| although perhaps a lot richer than what we're offering. And
2| that is directly fromM. Hatfield s testinony. So if we're
3| going to continue in operations and retain people to run the
4|/ operations, there's no choice but to pay them al nost as nuch,
5/ at least, as they could nake if they wal ked across the street.
6 M. Mandarino also asserts that Patriot could, wthout
7| explanation or any specificity, further reduce capita
8|| expenditures, even though Patriot has already reduced CAPEX by
9| approximately 620 mllion dollars between 2013 and 2016. And
10|| that's Hatfield declaration at paragraph 88.
11 M. Mandarino also persists with his argunent
12|/ concerning salaried to hourly staffing ratios, even though
13| significant errors in his analysis were exposed at his
14| deposition. Suffice it to say that M. Mndarino makes cl ai ns
15| and M. Lucha provides the actual statistics. And the
16| statistics show absolutely no disparity. Indeed, M. Lucha
17| provided unrebutted testinony that the ratios of Patriot's
18|/ nonuni on and uni on operations reflect negligible differences
19|/ once one stops counting secretaries and I T personnel and HR
20| personnel as "m ne supervisors”. You can find that in Lucha's
21| reply declaration at paragraph 24 and Joint Exhibits 116 and
22| 117. And the cushion -- there is no cushion. As M. Huffard
23| explained, these are real dollars that had been or will be
24| devoted to real uses. And | refer you to Huffard's reply
25| declaration, paragraphs 37 to 42.
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Fifth, the UMM contends that Patriot's proposals are
not necessary because Patriot set its obligations to other
parties in the bankruptcy in stone before comng to the union.
They call it building the proposal fromthe bottomup. Wll,
let's discuss this for a second. Wat did Patriot do? |It's
busi ness personnel and financial advisors scoured for al
avai |l able cuts. And only after all potential avenues for cuts
were exam ned, did Patriot turn to the UWA

This conplaint is sonewhat curious. Wuld the union
have preferred Patriot ask themfor cuts first before | ooking
to any other constituency? | would think not. Ironically,
it"s usually the UMM or the union's position that the fair and
equi tabl e prong of 1113 requires that the debtors first explore
cuts el sewhere before comng to the union

Si xth, there is no credible testinony supporting the
union's contention that Patriot created its own liquidity
crisis by entering into DIP agreenents with liquidity and
EBI TDA covenants. | don't even thing they're going to push
this one. You heard M. Huffard testify that Patriot woul d
have |iquidated |ast summer, absent DI P financing. And you
heard M. Huffard testify that those covenants were hotly
contested, that Patriot reduced the thresholds of the
covenants, that Patriot could not have secured financing that
excl uded these sorts of financial covenants.

And this testinony didn't only come from our financial
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advisor, it also came fromthe union's. M. Mndarino

acknowl edged that the bankruptcy court approved the DI P
financing, he had no reason to second guess the court's
judgnent, and that Patriot could not secure repl acenent
financi ng today.

I ndeed, the bankruptcy court's words are dispositive,
and frankly, law of the case. And |I'mquoting from ECF nunber
275 at page 11. This is fromthe court: "The debtors are
unabl e to obtain financing on nore favorable terms from sources
other than the DI P | enders pursuant to the D P docunent."”

Seventh, the union challenges certain work rule
modi fication which it |abels as nonecononic nodifications that
shoul d not have found their way into the proposals. But as M.
Lucha, M. Hatfield, and M. Robertson consistently testified,
t hese changes have econom ¢ benefits. The nost striking
exanple is the attendance nodification. As M. Lucha clearly
testified, having people show up for work nore often can
significantly reduce costs and inprove efficiency. And | point
the Court to Lucha's reply declaration, paragraphs 7 through
10, and M. Lucha's trial testinmony on day 2 at pages 377 to
378.

Ei ghth, the UMM asserts that Patriot's union m nes
are safer than its nonunion mnes. Fortunately, we have data
and they have anecdotes. M. Lucha testified that Patriot's

nonuni on nmnes were safer than its union mnes in 2011 and
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2012, and that testinmony is entirely unrebutted. And that's in
Lucha's reply decl aration, paragraphs 11 through 15.

M. Buckner also asserts that Patriot's union m nes
are nore productive than its nonunion mnes. Again, the truth
I's the opposite of this assertion. As M. Schwartz and M.
Hatfield both testified, and M. Buckner actually agreed,
productivity is driven by geol ogy, not by m ners.

More inportantly, these argunents are red herrings.
The relative safety or the relative productivity of m nes
sinmply have nothing to do with what Patriot could afford and
what cost savings it needs and how it could achi eve those
savi ngs.

Finally, let's discuss the UMM s Saturday ni ght
counter-proposal. As we have said, there were inprovenents,
but the asks remain far too large. Even if we want to assune
that every nunber on the summary of savings were correct, which
wll require a significant suspension of disbelief in Iight of
our prior flaws, the savings are alnost entirely offset by
ot her onerous provisions in the counter-proposal, such as
enriched royalty payments and required cash contributions,
wrongly dubbed profit sharing. That profit sharing proposal
which is not even reflected in the sunmary of savings, required
Patriot to give nore to the UMM, nore than thirty-five mllion
dollars in some years, than the UMM gives to Patriot in

savi ngs.
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In sum Your Honor, the union's position that this
enterprise was "dooned for failure" and "a house of cards" --
and those are quotes fromthe UMM -- way back in 2007,
requires the conclusion that in 2013, with liquidity
evaporating and nmarkets continuing to plumret, necessity is
very apparent; it is screamng. The union's assorted efforts
to dance around these facts are sinply invalid.

Let's go to one of the final factors, the bal ance of
equities. Turning to the next elenment, under Section 1113 and
1114, Patriot has to show that "the bal ance of equities favors
rejection". That's 1113(c)(3) and 1114(g)(3). Through its
decl aration and through the testinmony of M. Huffard and M.
Hatfield, Patriot established that it will liquidate if the
proposals are not inplenented, which will result in the |oss of
jobs, the elimnation of benefits, and the evaporation of val ue
for all of Patriot's creditors.

The UMM's main response to this is what? It's a
threat. It's a threat that we've heard since Septenber, when
then counsel for the union told Judge Chapman that they wll
refuse to negotiate if the case was not transferred to West
Virginia. It is a threat that we heard in m d-March when M.
Perillo told the Court that the UMM may strike if the Court
grants the incentive conpensation nmotion. It is a threat that
we agai n heard on Monday, and a threat that he repeated through

qguestionings of wi tnesses throughout the week. The threat: if
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you grant the notion, we will strike and we will shut this
conpany down.

I"mnot sure what M. Perillo is trying to prove,
quite frankly. Indeed, we stipulate that if the UMM were to
strike, the conpany could ultimately liquidate. And perhaps in
one of the nost bizarre nonents of this trial, under direct
questioning fromM. Ho, in a nonent that -- kind of, again,
bi zarre, M. Buckner said that he was actually unsure, if the
notion was granted, whether the union would strike, and M. Ho
then objected to his owm wi tness' testinony.

But rather than arguing, | think it would be best to
use the time on this issue for me to sinply read fromthe
court's decision in Mesaba. There the union argued that if
1113 relief were proposed, the union would strike. The court
responded to the union's threat as follows, and again, |'mjust
reading fromthe Mesaba decision because | think it's exactly
pertinent.

And | quote: "It is alnost enbarrassing to see it
presented in a forumthat is to receive principal discord
structured by dictates of reason. |In contrast, this seens to
be a matter of posturing only and posturing in the height. One
nessage to be gleaned fromit is jarringly out of place in
| egal proceedings. |If you don't watch out, I'mreally going to
hurt nmyself and you too. An inmage conmes to mnd of standing

under a high bridge and hearing a voice com ng from above: if
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you don't give ne what | want 1'mgoing to grab you and take us
both over the edge." Again, I'mstill quoting froman opinion.
"In point of fact, the power to conduct a strike rests solely
with the unions. This is where the inpetus for one nust lie
and to the attribution of any consequences. To raise this
threat as an ostensible and conpelling reason to deny the
motion is truly ignoring the plank in the eye for the splinter
in the finger, if the thought is that above all else it is
necessary for the debtors to continue operation. The debtor
has nade its case that its operations will not be able to
continue on the current cost structure, including |abor costs.
This is the situation that all of the constituencies nust deal
with. Under the facts established, the notive force for the
process should be the anticipation of a nounting bl eed-out
under the current cost structure or a catastrophi c henorrhage.
But threatening to cause a catastrophe, in the wake of one
outconme to the 1113 process, and then saying that the naking of
the threat could conclusively deter that outcome, elevates a
bul lying tactic to mask over the underlying problem There is
an aura of self-righteousness, of self-possession here that
borders on solipsism And ultimately, would the threatened
outconme really be in the best interests of the regular working
peopl e who nake up the union's locals?" And that was a quote

from341 B.R 747 to 748. | couldn't have said it better

nysel f .
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1 | suspect a nunber of people in this courtroomfound
2/ the union's approach here quite jarring, especially when as the
3| union keeps on remnding us, this is about real jobs and real
4]| benefits, and that's what on the |line here, and the union never
5|/ fails to remnd us of that.
6 So there they are, Your Honor. There are the elenents
7/ of 1113 and 1114. One word on the burden of proof. Wat's the
8|| burden of proof here? The burden of proof is the preponderance
9| of the evidence, and that's clear fromthe case law. And the
10|/ question the Court then has to ask is have we net the burden of
11|/ preponderance of evi dence.
12 And to be clear, preponderance of evidence is not
13|/ clear and convincing standard. W do not have to be perfect.
14| | think we were pretty close. Qur nunbers don't have to be
15| absolutely right. W need only be nore right than wong. The
16| scales, at the end of the day, may only need to tip slightly
17| more in our favor. O course, it's our belief that the record
18| in this case, the evidence, the testinony has net this burden
19| and exceeded it by mles.
20 Wi ch proposal counts, Your Honor? For the integrity
21| of the record, | note one additional point, before | nmove on to
22| the -- what | call the cats and dogs, the other objections. |
23| note one additional point. Your Honor will recall that there
24| was a debate at the outset of the hearing as to which proposa
25| counts. And Your Honor, quite appropriately, and consistent
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wth the statute, ruled that the Court shoul d consider all
proposal s for all purposes, including Patriot's nost recent
proposal nade before the comencenent of the hearing as well as
the union's even nore recent counter-proposal. | would sinply
note that if the Court is inclined to grant Patriot's notion,
the issue raised by the union woul d be nooted for purposes of
any appeal if the Court found that not only was our nost recent
proposal satisfactory under the statute, our pre-notion
proposal was as well.

And certainly, all the evidence that we have discussed
bears this out. | sinply note this for the conpl eteness of the
record. And needless to say, the debtors believe that both the
pre-application proposal and the post-application proposal
satisfy each and every elenent of this statute. But of course,
let me be clear, if our notion is granted, we would only
i npl ement our final proposal, the proposal that even President
Roberts conceded was a step forward.

Let's briefly turn to the funds. Like the union, the
UMM  funds have done absol utely nothing to underm ning
Patriot's showi ng that each of its proposals satisfy the
requirenents of 1113 and 1114. As Your Honor heard during our
openi ng statenment and today, the UMM funds consist of seven
pensi on and benefit plans that are funded by contributions from
nunmer ous coal industry enployees. Three of these funds have

objected to or joined in the objection to Patriot's notion.
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That's the '74 pension plan, the '93 benefit plan, and the 2012
bonus trust.

Patriot contributes to each of these plans pursuant to
the terns of the 2011 NBCWA with the union. Now, the '74
pension plan is the largest of the three, and the nost
significant part of Patriot's request for relief. The debtors
currently contribute approximately twenty mllion dollars per
year to this plan. That anmobunt is expected to go up to over
thirty-five mllion dollars per year in 2017 and to over sixty
mllion dollars per year by 2021. Again, thirty-five mllion
starting 2017, sixty mllion per year 2021. And that's out of
the Lucha decl aration, paragraphs 33 to 34.

Joint Exhibit 262 shows the funding inprovenent plan
that the 1974 pension settlers devel op and adopted, and which
the 1974 plan sent to all contributing enployers to informthem
of expected future contribution rates. As you'll see fromthat
exhibit current rates of $5.50 per UMM pay represented hour
are scheduled to nore than double -- double to $12.50 in 2017,
and are scheduled to increase by nearly 500 percent to twenty-
five dollars per hour in 2022. This is how we arrived at the
thirty-five to sixty mllion dollar per year number | noted a
monent ago.

Now, there's no dispute, nor can there be a dispute,
that contributions at this magnitude threaten to put Patriot

out of business. |In fact, the funds' own w tness, Dale Stover,
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stated at his deposition that based on his experience in the
coal industry those contributions rates would make it "Very
difficult for coal conpanies to continue to operate." And that
deposition testinony has been designated.

Patri ot has presented the Court with unrebutted expert
testinmony from M. Huffard about this topic. M. Huffard, in
his decl aration at paragraph 57 and in this courtroom
testified that Patriot cannot and will not obtain necessary
exit financing and cannot reorganize unless it can elimnate
the risks that contribution rates wll increase dramatically
begi nning in 2017. By contrast, M. Mndarino says not a
single word about the pension and benefit plan when he
testified.

Now, the funds have asserted with zero evidence that
wi t hdrawing fromthe 1974 plan is unnecessary because the
contribution rates schedule that the funds sent to Patri ot
may -- may not go into effect. Bear in mnd that these rates
are not Patriot's predictions for future rates, they aren't
specul ation by Patriot as the union suggests, these are the
rate schedul es created and adopted by the BCOA and t he UMW and
sent by the funds to all enployers as the best estimte of what
the future rates will be. This is reflected in Joint Exhibit
262 and M. Stover's deposition, pages 43 to 45, and page 57.

Your Honor, this gets very technical, but I think it's

easier if you just take a step back. Let's think about the
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funds' position. Can you inmagine what it would like froma
practical perspective. The debtors undoubtedly need exit
financing, there's no denying that. The conpany sits across
the table froma potential investor who wll take a | ook and
see that Patriot's contribution rate is scheduled to nore than
double in 2017 and increase by 500 percent in 2022. As the
investor is running to the exit the funds' position is that we
can lure them back by uttering these nmagic words "Don't worry
M. Goodchild said that those rates m ght not happen.”

Patri ot asked the funds to just put it in witing,
give Patriot and its potential investors and | enders an
assurance that the conpany will be not forced back into
bankrupt cy, Chapter 22, by skyrocketing contribution rates in
2017. The funds have refused and have left Patriot in the
unt enabl e position of convincing investors that these predicted
rates set forth in the funding plan won't happen because M.
Goodchil d said so.

The funds argue to this Court that this risk of
dramatically increased rates may not happen. Again, may not
happen. They present two principal reasons why.

First, they suggest the funds assets may well perform
wel | enough that contribution rates do not need to increase.

And, two, they say that the UMM and the BCQOA, the
parties that collectively bargained to determ ne what

contribution level will be, may decide -- again, may decide not
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to inplenent rates as high as needed to elimnate the 1974 pl an
fundi ng shortfall.

The suggestion that the funds' assets could performso
wel | that increases -- that rate increases may not be required,
or that the need to contribute could di sappear altogether is
particul arly disingenuous in light of the supplenental
declaration filed by the funds just two days ago, and that's
ECF Number 3919. The stipul ati on suggests the exact opposite.
The 1974 plan assets are predicted to depreciate so nuch that
inthe third quarter of 2014 it wll be certified as being in
critical status, that nmeans sixty-five percent funded.

Again, if the funds believe the assets will appreciate
put it in witing, give us sonething to show an investor, but
they continue to refuse. Instead, they ask Patriot and
potential investors, to believe the 1974 plan will not require
"increased contributions” despite its declining financia
heal t h.

Now, with respect to the funds' argunent that the BCOA
and the UMW may -- again, may, not inplenment the rates they say
are required to help elimnate the plans under funding we agree
it"s possible, anything' s possible. But the only voting nenber
of the BCOA is one of Patriot's conpetitors, CONSOL. In other
words, the fund suggests that Patriot should let its
conmpetitor, CONSOL, decide whether it wants to inplement rates
that would put Patriot out of business. Rates with CONSOL
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could likely weather it because it's larger and nore
financially sound. Patriot is sinply unwlling to roll the
dice in 2017 and lets its conpetitor decide whether it wants to
push the conpany back into bankruptcy.

To be clear, if the funds are right and significantly
hi gher contribution rates will not go into effect, as the funds
have repeatedly suggested, and suggested to this Court, then
they | ose nothing under Patriot's fifth 1113 proposal,
literally nothing. Under the fifth proposal Patriot wll
continue to contribute to the 1974 plan at the current rates
called for under the 2011 BCW-- NBCWA and woul d only w thdraw
if contribution rates increase to a level where it is nore
costly to continue contributing than it is to withdraw, and pay
the annual withdrawal liability provided under ERI SA

In any event, as you heard on the first day of trial
M. Goodchild has no authority to nake assurances or negoti ate,
and that's why we are where we are. |If we ever get to those
assurances we would not withdraw. And even if we don't get
t hose assurances we will withdraw but pay wi thdrawal
liabilities installment paynments under ERI SA and not generate
an unsecured claim pursuant to ERI SA 4219(c)(1), and we w ||
not generate an unsecured claim And | refer the Court to the
cases cited on page 44 of our reply brief, especially footnote
32, which is the testinony of M. Stover

Let's turn briefly to the 1993 benefit plan, and the
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2012 bonus trust, which are nultienployer plans to which the
debtors contribute approximately eight mllion dollars annually
pursuant to the 2011 NBCWA. As stated by M. Stover at his
deposition and by M. Goodchild in his opening statenment, in
contrast to a defined benefit plan, |like the 1974 plan, these
are defined contribution plans, there's nothing special or

uni que about these plans. Unfortunately, the debtors sinply
cannot afford to participate in them

So, Your Honor, we have the funds who argue that
Patriot's withdrawal is not necessary because contributions may
not go up. Putting it inwiting and we wi |l be done.

Now, let's turn very briefly to the objections of
Patriot's conpetitors; Chio Valley Coal, Energy Wst, and
Ciffs Natural Resources. This is really a bee in ny bonnet.
It's too late in the game to rehash the reasons these entities
| ack standing or to dwell on the fact that two of themaren't
even creditors in this bankruptcy case. Wuat is notable is
that despite these infirmties Your Honor graciously afforded
t hese conpetitors an opportunity to be heard. The fact that
only one of themactually showed up in court | think speaks
vol unme and speaks vol ume about the weight that the Court should
afford their objection.

But let's touch very briefly on their substantive
claim |In a few places Patriot's conpetitors try to stand in

the union's shoes, |ike when they conpl ain about infornmation
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sharing. But, of course, their argunents are m spl aced,
they're out of the room they' re conpletely out of touch with
negoti ations and the proposals. Mike no m stake what's going
on here. At bottomthese objections cone down to the
conpetitors' fear that Patriot's successful energence from
bankruptcy m ght someday cost them noney. W are aware of not
a single case that says that the effect of a conpetitor is at
all relevant. Chapter 11 is about making the conpany in
bankruptcy nore conpetitive. |If everything a bankruptcy court
did to make a bankruptcy conpany nore conpetitive is subject to
t he objection, or not the objection, the veto power of its
conpetitors, there would be no bankruptcy and reorgani zati on.
And, of course, M. Marsico is wong that the Court cannot
authori ze inplenmentation of a proposal. Beyond this, we'll
just sinply rest on the argunents advanced in our papers.

Last but not least, let's turn hopefully for the final
time to substantive consolidation and the creditors who stood
up in the courtroomon Mnday and earlier today; Aurelius,

Kni ght head, WI m ngton Trust. They are varying degree of angry
but they all think Patriot is sonmehow playi ng Robin Hood;
stealing fromtheir pockets to give to the union. | wll get
to the substantive consolidation i ssues pressed by these
creditors nomentarily, but first let's take a step back

As we said earlier, a strong indication that Patriot's

proposals are fair and equitable is that after nonths of
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hearing fromthe union that our proposals are too stingy these
creditors are screamng fromthe other side that we're being
too generous to the union. These proposals are not too rich,

t hey are reasonabl e proposal s based on in-depth anal ysis and
consi deration of nultiple variables; including Patriot's
enterprise value, analysis of interconpany clains, analysis of
unsecured creditor pool, environmental liabilities, and the
i st goes on.

As M. Huffard stated in his declaration and testified
earlier this week, the UWMA' s equity state could range from
twel ve percent to fifty-seven percent dependi ng on any nunber
of assunptions.

To be clear, part of these creditors' negative
reaction relates to the fact that they continue to msread or
sinmply ignore the actual terms of the proposals. | don't know
how nmuch cl earer we can all be on this. Profit sharing
contributions will not come from nonobligor debtors. Royalty
contributions will not come from nonobligor debtors. And
Patriot's proposals do not require substantive consolidation.
The uncontested evidence is that thirty-five percent is an
appropriate equity state in the reorganized Patriot even where
no weight is given to the possibility of sub-con.

M. Huffard testified to this fact at pages 65 and 66
of the April 30th transcript, noting that there are range of

pot ential outcones dependi ng on what assunptions are used, and
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thirty-five percent falls well within the range even where
substantive consolidation is conpletely off the table.

Now, M. Strasser of Aurelius got up here and ignored
this detailed evidence. He called -- nade these bold
assertions that there's no record evidence of this regard, as
iIf this didn't happen in this courtroom But he then nodified
that and said well, the actual problemisn't that there wasn't
evi dence, but that | didn't get the chance to participate. So
it'"s the position -- it M. Strasser's position and Aurelius'
position that unless and until a hedge fund -- a hedge fund has
aright to cross-examne wtnesses at an 1113 and 1114 tri al
Your Honor can't order any relief. I1'd like to find a single
case where a hedge fund participated in an 1113 and 1114 trial.

In Aurelius' viewif a vulture fund may do better in a
l'iquidation then the Court can't grant relief in 1113 and 1114.
Find me a case. By contrast, as M. Huffard testified, the
union's proposal for a fifty-seven equity stake requires all
assunptions to be made in its favor, and that a hundred percent
wei ght be given to sub-con, an inpossibility. And, of course,
Your Honor has rightly decided not to nmake any findings
regarding the substantive consolidation issue for the purposes
of this proceeding.

Finally, the decision of the UCC announced this
nmorning with significant analysis to withdraw its objection and

support the thirty-five percent proposal provides further
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confirmation that the sub-con issue is finally, or it should
finally be off the table for this hearing.

Let me conclude with a final word. | want to cone
back to the end of M. Hatfield s testinony and sone remarks
that nmy col |l eague, M. Mskow tz, made at the end of his
opening. There are rarely, rarely any winners in a bankruptcy.
But if this conpany fails to get its costs in line there wll
be one primary | oser; the UMM s enpl oyees and retirees.

If Patriot liquidates there are a | ot of people in
this roomthat will be just fine. The DIP Ienders will be just
fine. The hedge funds, they' |l be just fine. Qur conpetitors,
wel I, they' Il be better off. And after having the privilege of
working with this managenment team over the | ast several nonths
| can assure you that this managenent teamw || have no probl em
finding something else to do. The pain of a liquidation wll
fall disproportionately onto our enployees, who, as we heard
fromM. Roberts and M. Buckner, have little prospect of
finding a job in this downturned industry. And our retirees
who will be dramatically stripped of real healthcare.

What woul d happen if we |iquidate, we would be the
next Hostess. | want Your Honor just to take a | ook at the --
this is a Wll Street Journal article fromjust |ast week, and
| think the first sentence of this article says it all.

"The conpany that bought the Tw nkie, Ho-Ho, and Ding

Dong brands out of bankruptcy is gearing up to reopen plants
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and hire workers, but it won't be using union |abor."

I's that what we want to happen here? But if the
conpany can turn itself around and shed its unsustainable costs
a wnner wll energe, and that winner is the UMM s nenber shi p;
bot h enpl oyees and retirees. They'|ll be able to keep their job
and keep high quality healthcare, and will be significant
st akehol ders, perhaps the nost significant stakeholder in a
fiercely conpetitive conmpany with a bright future. Thank you.

THE COURT: Thank you. M. Perillo, can | take a
five-mnute recess before you get started, please?

MR, PERILLO Yes, Your Honor.

THE COURT: Al right. W'Il recess for five mnutes.

(Recess from11:28 a.m until 11:52 a.m)

THE CLERK:  Your Honor, we're back on the record.

THE COURT: Al right, thank you. Be seated please.

M. Perillo, you nay proceed.

MR. PERILLO Thank you, Your Honor. Fred Perillo for
the United M neworkers of America.

I want to thank the Court for your seem ngly
I nexhausti bl e patience with these proceedi ngs, and, also,
because you have conducted the trial in a fashion that exhibits
your fairness and inpartiality to all constituencies,

i ncluding, of course, to ours. And for this | thank you

The debtor bears the burden of proof on all of the

el ements pertaining to 1113 and 1114. Wen M. Kam net zky
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mentioned to you that the burden shifts to the union, of course
he neant the burden of production and not the burden of
persuasion, which at all tinmes rests with the debtor on al

I ssues. And as to the balancing of the equities rests upon the
debtor not by a preponderance but by clear and convincing
proof .

There are by long tradition, arising in the Bildisco
case, Six equities to balance. [1'd like to begin ny exam --
ny argunent, rather, in the reverse of ny opening statenent,
starting with the bal ancing of the equities first, and
proceedi ng back up through the tests -- to the necessity test.

The first two equities that the Court is to consider
are the likelihood and consequences of |iquidation, if
rejection is not permtted and the |ikelihood and consequences
of a strike if the bargaining agreenment is voided. And | would
point that virtually all cases that mention the bal anci ng of
the equities require the Court to balance the equity of the
| 'i kel i hood and consequences of a strike if the bargaining
agreenent is voided.

At times parties have suggested here, Your Honor, that
the union was threatening the Court with a strike, of course,
we do not view you as being aligned with the debtor, such that
our threat to strike Patriot, would be a threat to the Court.
As | said, we view you as an inpartial party. Qur threat,

let's be clear, is directed toward the debtor.
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The debtor cites the Mesaba case, and also in their
brief, the Horsaid (ph.) case. And these are cases which
actually refuse to weigh this particular equity, they condem
rather than balance it. And that is because in the view of
those particular judges strikes are never justified and they
make that quite clear. The Horsaid cases reads |like a 1920s
di atri be against the right of enployees to engage in self-
organi zation and nmutual aid and protection in the formof a
wor k st oppage.

| also want to be clear that when these cases say they
hope that the union | eaders will sonehow nmake a deci sion that
doesn't hurt their menbers, they are, again, engaging a classic
1920s caricature, unions are denocratic organi zati ons, we el ect
our | eaders, they are us.

So while characterized as a threat it is absolutely
clear that the right to engage in a strike is not sone
| ugubrious tactic it is a federally protected right. There is
a specific statute of the National Labor Relations Act, 29
U S. C. Section 163, that specifically protects this right by
federal law. And were there any doubt that the courts in
Mesaba and Horsaid were wrong, dead wong, about the meaning of
a strike.

MR. PERILLO Let ne quote to you the Suprene Court of
the United States in the famous Buffal o Forge case at 428 U. S.
397,409. This case is one of those 1967 advised the federal
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courts that what is their policy regarding strikes? And here
it is.

"There is no general federal anti-strike policy."

But nore inportantly, Your Honor, we're not |ooking at
this false dichotony that if rejection is not granted, Patri ot
wll nmelt and everything will be destroyed. But if rejection
I's granted naybe the new workers will reject the advice of
their |leaders and go to work and break the union, what Patri ot
hopes for.

As M. Mandarino explained to you yesterday, and |
thought quite intelligently, Patriot has many paths to failure.
It has one path to success and that path is a consensual deal.
That deal is going to take place and it's going to take place
with or without rejection.

The question is should that deal take place in the
context of a Patriot on fire froma work stoppage where the
parties are engaged in conbat at the sane tinme they are engaged
in negotiations? And a substantial risk exists that Patri ot
wi || be destroyed before the parties are able to reach that
agr eenent .

O should the Court were deny the notion, not reject
the contract, and advise the parties to proceed with -- with
their negotiations as they are already doing and in a way that
wi ||l reach a consensual deal w thout there being undue stress

on the debtor.
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As | said, the debtor has the burden by clear and
convi nci ng proof as to every one of these equities. Can you
say that the debtor has clearly and convincingly proven to ne
that rejection leads to a better outcone than denying the
noti on?

I woul d point out one other thing. As M. Mindarino
again very cogently stated, the certainty that the debtor seeks
cannot cone through an inposed solution. The airline industry
case cited by M. Kam netzy, the Mesaba case in his closing
argunment is a case where the union was legally prohibited from
striking. And so a court inposed solution was literally a
court inposed solution.

But here as M. Goodchild correctly pointed out,
rejection is like alight switch. 1It's either off or on and if
you grant rejection, the contract will disappear and the union
will be free to choose a time to strike at its own discretion
W t hout any further notice. The certainty that the debtors
crave will not cone on this road.

The next two equities to balance are the |ikelihood
-- excuse ne -- the likely reduction in the value of clains if
t he bargai ning agreenent remains in force and the possibility
and likely effect of any enployee clains for breach of contract
if rejection is approved.

Now, we know that there is no evidence at all on the
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first point, the likely reduction in the value of clainms if
rejection is denied, and that's because there's no liquidation
analysis as M. Hatfield admtted, and the debtor has never
prepared a steady state or run rate nodel showi ng what its cost
structure | ooks like with no 1113 concessions. And so, there's
nothing for you to conpare. There's nothing to see what
creditors are at risk to lose in the event the agreenent is
affirnmed.

There's al so no evidence of what creditors m ght
expect for their clains. The closest that the debtor cones to
making this point is that its failure to value the conpany and
to predict any outcones will nevertheless |eave the equity
bei ng worth "hundreds of mllions of dollars" which could nmean
al rost anything. And M. Hatfield admtted fromthe stand two
days ago, | believe, that the unions' share of that equity
stake could be as little as maybe fifty-some mllion dollars.

On the other hand, if rejection is granted, |arge
clainms are a certainty. Al though M. Kam netzy argued to you
that you ought to adopt Mercer's cal culation for the size of
the retiree health care liability, | point out that you don't
know what that is. You have only the final nunber taken from
the 10K which is roughly one billion dollars and excl udes all
of the currently active enpl oyees who mght retire. No wtness
fromMercer testified. No witness from Mercer gave a

decl aration. You do not have the cal culation before you. All
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you have is the a priori conclusion, it's a billion.

M. Cobin, on the one hand, gave cogent and well -
I nformed testinony about why this claimis actually nmuch | arger
and includes not only the current retirees, but the potential
retirees. And the attacks on M. Cobin's analysis, | think are
unfounded. | believe he was a very credi ble wtness and
wi t hout bel aboring the point, sinply say that the debtor's one
billion dollars analysis which omts the current retirees shows
that there is 400 mllion dollars concession by the union
tucked into this proposal. That's the 400 mllion dollars that
pertains to current active enployees who mght retire that is
not valued in either the 1113 savings or in the 1114 savings.
It's an extra 400 mllion dollars fromthe workers that doesn't
show up anywhere.

But in addition to this very large retiree liability
claim there's also the withdrawal liability claim

Now | want to address M. Kam netzky's point that the
debtor could easily avoid this withdrawal liability claim
sinmply by continuing to nmake paynents. And there's a problem
wth that. It's called the Taft-Hartley Act. Taft-Hartley Act
is found at 29 U.S.C. Sec 186(c) and it's an act that was
passed in 1947 over concerns about union corruption by
enpl oyers who woul d pay off union representatives. And at that
time Congress prohibited the paynment of any noney or anything

of value of any kind froman enployer to a union unless it fits
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wi thin one of the exceptions in subpart C

One of those exceptions, of course, is to allow an
enpl oyer to make contributions to a jointly trusteed fund such
as the 1974 bond. But that exception is on the express
stipulation that there be a contract setting forth the basis of
t he paynents.

What does the debtor's notion ask you to do? Do we

elimnate that contract? It will be illegal to nmake those
paynents, not just illegal, a felony punishable by five years
or 50,000 dollars. I don't know what official in Patriot is
going to wite that check. | don't know what trustee is going
to take it.

There is going to be, if you pause rejection, a
960 million dollars claimon top of the $1.8 billion retiree
liability. There is going to be a flood of union clainms. W
own this debtor already.

Can you say, Your Honor, that the debtor has clearly
and convincingly proven to you that rejection is better than
this scenario that | have just laid out?

The next factor, Your Honor, is the cost spreading
abilities of the various parties taking into account the numnber
of enpl oyees covered by the collective bargaining agreenent and
how vari ous enpl oyee wages and benefits conpare to those of
others in the industry.

Now we got a very enlightening | esson on the cost
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spreading ability of parties in a colloquy between M.
Moskowitz and M. Mandarino yesterday where M. Mskow tz used
t he anal ogy of rejection of at |east for nachinery and the
rejection of a contract covering union m ners.

O course, the entrepreneur who owns the piece of
machi nery has many cost rating abilities just as do nost
creditors in this case who are not enployees. W can idle the
machine. It doesn't have to feed the machine while it's idle.
You can rent it out to sonebody else. He can start his own
busi ness and try to make a profit with the machine. He can
sell the machine. He can scrap the machine. He can even make
a deal with the debtor on a concessionary basis over the
machi ne, but he has lots and lots of cost spreading abilities.

The workers do not. The retirees do not. Cost
spreading abilities for retirees nmeans cutting your pills in
hal f. Cost spreading abilities for retirees neans naking a
choi ce today over medicine or food. And if you are a diabetic
it means making a very difficult choice indeed.

Cost spreading abilities for workers neans that they
either give up their seniority and go out and face the
vi ci ssitudes of the nodern day unenpl oynent situation, or
accept massive wage cuts, or do what workers have al ways done
when they have been faced with oppression and that is to band
together for nutual aid and protection.

This particular equity focuses on the quality of the
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sacrifice rather than the equality of sacrifice. | wll get to
the equality of sacrifice in a nmonment. But w thout their
retiree health care, our retirees face a grimfuture. And

enpl oyees will face a greatly reduced standard of |iving.

The | abor of a human being, Your Honor, is not a
comodity. Many parties have risen in the course of this
proceeding to tell you that the market sets the wages according
to the non-union standard and that the union standard is over
t he market.

I want to address that point briefly because | do not
recall seeing a | abor market economi st rise to testify to that
in this case, nor, in fact, anyone qualified to give that
opinion. In fact, it was just announced as another a priori
statenment. The non-union is the market. The |abor union
contract is over the market. And that's an article of faith
and it's an article of anti-union faith spoken by M. Hatfield
who frankly confessed to his credit that he prefers a non-union
conpany.

But these are not facts. This is etiology. | wll in
a monment address what the Congress of the United States says
the market is. But before | do that, | just want to say that
W th respect to the cost spreading abilities factor, there is
not actual show ng that unionized mners are overpaid.

The evi dence rather shows that they are paid nore

because they produce nore. There is no showi ng that they paid
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nore than the industry standard. And there's no recognition in
the statenment that unionized mners have sacrificed | oner wages
and pensions for decades to achieve a guaranty of lifetine

heal th care.

And | woul d say, Your Honor, when M. Hatfield put up
the chart which showed that there is 78 enployees in the
corporate overhead that were -- that were | ost and 640
enpl oyees | believe it was were non-union that laid off and
said, you know, there's mllions of dollars of savings right
there that the debtor has incurred nowhere. Nowhere in any of
this proceeding is there a chart that shows you the 350 or so
uni on enpl oyees who also | ost their jobs.

I think, Your Honor, it was probably a surprise to you
to learn that at the tinme of this bankruptcy, the debtor's
wor kf orce was not 57 percent unionized, but roughly 50/50 with
equal nunbers of union and non-union mners. | don't think you
knew that fact before.

And it's a very interesting thing, because when the
conpany had a choi ce about whomto lay off, did they lay off
t he overpai d, unproductive, unsafe union workers? No. By a
margin of two to one, they laid off the non-union workers and
actions speak |ouder than words. There is a reason why we are
today growi ng at Patriot rather than di m nishing.

Now you coul d say that perhaps this was a cynical ploy

by managenment, that they laid off a disproportionate nunber of
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t he super-efficient non-union enployees as a way to hurt

t hensel ves so they would be abl e to exaggerate the amount the
of union concession that they need. | highly doubt that. |
think they kept the union workers because just as we have

cl ai med throughout and just as the nunmbers show, we are nore
productive than they.

| was sonmewhat shocked that M. Hatfield could not
tell you what portion of profit of this business cones fromhis
uni oni zed wor kforce rather than his non-unioni zed workf orce.
But M. Mandarino, again, was very helpful in this regard.

W know that we are as of today because of the
| ayoffs, 57 percent of the mners; we know that we are
approxi mately 60 percent of the tonnage. And M. Mandarino you
yesterday, we're about two-thirds of the profit at this
conmpany. And yet, when you conpare how nuch we produce to the
percentage of |abor cost attributable to us, another startling
fact appears. Unionized operations have about 27 percent | abor
cost. Non-union operations, 34 percent |abor cost. W run
| eaner. W make nore.

Patri ot keeps us because it can't live without us. So
as to the cost spreading abilities and I'mnot sure that
Patri ot brought forth any evidence about the cost spreading
abilities of the parties. But then you say they have clearly
and convincingly proven to you that our workers have better

cost spreading abilities than the other trade creditors, note
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hol ders, bankers, etcetera, who are the other constituencies
in this bankruptcy. | think not.

The next factor is the good and bad faith of the
parties in dealing with the debtor's financial dilemmma.

Despite charges of foot dragging that have been | odged agai nst
t he uni on, the union has nmade counterproposals that are quite
serious and provide real relief to the debtor. They provide a
real path out and nost of all, they provide the debtor the
certainties that they say they need.

Again, Perry Mandarino's testinony of yesterday showed
that our VEBA proposal is going to save the conpany the sane 75
mllion dollars that it thinks its VEBA proposal is going to
save it. And that we have offered up 26 mllion dollars of
1113 concessions and that we provide the debtor in 2014 and the
follow ng years the same 150 mllion dollars that it wants by
i dentifying other savings that it can achieve.

M. Mandarino was criticized for inventing out of old
cloth this notion that Patriot has a top heavy managenment. But
when you go to M. Lucia' s Exhibit, whichis | believe, tab
116, and | ook to see at the Panther and Black Stallion m nes,
what is the actual ratio of hourly supervisory or salaried
workers? It's exactly the ratio M. Mandarino said it was.

And as he testified, two-thirds of the savings conmes straight
fromthose mnes.

And the sanme exhibit shows contrary to the statenents
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made by managenent in this proceeding that small unionized
m nes, the ones that supposed to have the worst ratios,
actual |y have the best ratios.

And the huge Panther mne which is supposed to have a
great ratio, has one of the worst ratios. Those savings are
real and they are there. The debtor does not take them because
It wants to keep the size of the union concession package
| arger than it has to be for the debtor to survive.

Throughout this period the parties were negotiating.
You remenber M. Hatfield put the -- the progressive bars graph
up on his -- on the screen showi ng the five proposals, how they
got progressively nore generous fromleft to right.

| asked himat each step, what concessions did the
debtor take off the table? The answer was none. The first bar
was worth 150 mllion. The second bar was worth 150 m|li on.
The third bar was 150,000 mllion and all the way down to the
end. The debtor hasn't given up on a dollar

The debtors insist on putting the risk on retirees
that the debtors thenselves will not assune. That is to say,
they tell the retirees that they have to nonetize a claim take
the risk of the stock price, take the risk of delay and the
debtors are not willing thenselves to face that same nusi c.

And if there's any doubt about this, | refer the Court
to M. Huffard's testinmony. Wen he was testifying about and

criticizing M. Mandarino for challenging the thirty mllion
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dol lars in cash bonuses, this was what M. Huffard said to the
Court. "Cash and stock are not fungible." In other words,
executives, sone of whomare paid hundreds of thousands of
dollars have to have real cash noney. But the debtor says
that's not true of the retirees.

M. Huffard's, if you recall, said you know you can't
buy things with stock certificates. But apparently the
retirees live in a special bubble where they can go down to CVS
and tear off a corner of their stock certificate fromPatri ot
and get their prescription drugs.

The other thing M. Huffard said is, will Patriot's
stock price rise? They don't know. Patriot's telling us don't
worry. You' ve got a huge equity stake. It's got to be worth
mllions, hundreds of mllions. W can't ask our executives
who pay -- are paid hundreds of thousands of dollars to take
that same risk. But your retirees can take that risk

And here's the third thing that M. Huffard said about
why managers who are already paid hundreds of thousands of
dol | ars have got to receive cash. He said howlong wll they
have to wait? It could be, in his words, a decent period of
tine before they would be able to get their stock turned into
cash.

But for retirees, Patriot tells themto believe
exactly the opposite. In no time at all we'll take that equity

stake and turn it into enough noney to fund that VEBA, you
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know, it'll happen by next January.

For the executives it's cash noney on the barrel head,
please. | submt to you that this not good faith in the
treatnent of the retirees. | submt to you that the retirees
bei ng the nost offerable should get the nost generous
treatnent. Not the reverse, that the executives should get the
nost generous treatnment and that the retirees should take the
most ri sk.

At bottom Your Honor, the decision that people who
are already paid hundreds of thousands of dollars, get bonuses
paid for by concessi ons wung from people who get tens of
t housands of dollars is a value choice by the debtor. 1It's not
a matter of necessity. It's not a matter of survival. |It's a
matter of who do you think is worth nore?

And finally with respect to the good faith el enent,
the debtors have net our every suggestion with a wall of
negativity. W offered themnore production flexibility to get
nore coal out of the ground; they didn't like that. W offered
the hourly salary ratio savings; they don't |ike that.

There are specific itenms such as supervisors doing
bargain unit work that the debtor won't even put a dollar val ue
on. W offered it tothemwth a dollar value and they refused
it. Wien we took it off the table, they becane angry and said
now put it back. W want it. W just want it free. It

doesn't actually for an actual concession that you' ve nade.
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| don't understand how that coul d even be possible.
How coul d the fact that a supervisor is doing soneone el se's
work not result in a savings of dollars because that other
person i s now no | onger spending the time to do that work? But
that's what the debtor wants you to believe.

And | woul d just point out one further anomaly, Your
Honor. The debtor has been steadfast fromthe very first
proposal in saying that the standard i s nonuni on wages and
benefits and the uni on enpl oyees have to go down to that |evel
because they're paid nore and we can't take anything out of
t hose nonuni on brace until we scrunch down those uni on wages.

Now t hat same phil osophy doesn't apply to the
executive maki ng hundreds of thousands of dollars. He's not
going down to the level of the next |owest paid enployee before
t hat enpl oyee takes any concessions. So there's a very curious
m ddl e zone. Up on the top they' re golden and i mune. Over
t he nonunion part they're golden and i nmmune. But us union
peopl e sandwi ched in the mddle, well, as M. Hayfield said,
"We's where the noney is.” And in the words of, you know, the
i mmortal bank robber of WIly Sutton, "That's where the
conpany's go to get the noney."

Now how does this conpare to the actual intent of
Congress and the legislative history of Section 1113? You
know, 1'd cite the words of Senator Packwood who was one of the

sponsors of 1113. This is found right in the legislative
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hi story.

"Thi s | anguage guarantees that the focus for cost
cutting nust not be directed exclusively at unionized workers.
Rat her, the burden of sacrifices in the reorgani zati on process
wi || be spread anong all selected parties. This consideration
I's desirabl e since experience shows that when workers know that
they alone are not bearing the sole brunt of the sacrifices,
they will agree to shoulder their fair share and in sone
I nstances W thout the necessity for fornmal rejection.”

And that of course is the inpasse that we have
reached. But Senator Packwood didn't stop there. He went on
and gave an exanple of what is the proper way for a court to
bal ance this particular equity.

He said, and |I'm quoting again, "This |anguage shoul d
not be difficult to apply. In fact, at |east one bankruptcy
court has already applied this kind of analysis in Rhode
Island.” And he cites here Blue R bbon Transportati on Conmpany
at 111 -- excuse ne -- at 113 RLRRMB505. It's a 1983 case in
the district of Rhode Island.

"The court refused to permt rejection unless the
debtor showed that it has reduced top heavy nmanagenent
salaries. Were have we heard that before? And reduced
heal th, wel fare and pension contributions for nanagenent
personnel proportionately with the contributions for unionized

empl oyees. As | see it, this approach is eminently fair and
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wi || not be inpossible to inplenent."

That is what the sponsor of 1113 said the court shoul d
do. That contrast radically with what Patriot here is trying
to do. And so | ask you again, can you say that the debtor has
clearly and convincingly proven this factor?

"Il move on now to the factor of good cause for
rej ection of the enployer's proposals. Good cause obviously
means nore than just the necessity and fairness factors,
otherwi se it would be redundant.

Here the UMV Way acknow edged our fair share by making
counter proposals that provide the debtor a full picture of
recovery not just our sacrifices but conprehensively where the
debtor can get the cash it needs to survive. And we presented
that in the formof a termsheet. W never got a coherent
response to that and we never got an alternative proposed term
sheet fromthe debtor

Wiat we have gotten is a steadfast no; that the only
way to get out of bankruptcy is on M. Hatfield s bar graphs
whi ch don't budge even a dollar. W always got the denial that
there was any other possibility, insistence on the full anount
sought even in the case of the pension, where in fact the
relief is nmore costly than staying in the plan.

These were tactical choices nmade by the debtor. They
rebuffed every initiative and ganbling on getting full relief

because they view that there's really no downside for them |If
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you grant the rejection, they get nore than they need. And if
you deny the rejection, they're counting on the idea that you
w Il not apply the rule in Fulton Bell ows applying res judicata
to 1113 proceedi ngs and prohibiting nultiple 1113 noti ons.
Fulton Bellows is a 301BR723 and contains | think a fairly
cogent analysis of why the debtor shouldn't be allowed to
whittle away at the union in the fashion that -- that Patriot

I s doi ng here.

I think it also recalls the Countryman test in the
| egislative history of 1113. And I'mgoing to go back to the
| egislative history this tine in the remarks of Representative
Morri son.

Representative Morrison was al so a sponsor of 1113
said that the good cause phrase in subsection C 2 "ensures that
a continuing process of good faith negotiation will take place
before court involvement and so by enbodying the standards set
out in the rejection of collective bargai ning agreenents by
Chapter 11 debtors, in 57 Anerican Bankruptcy Law Journal 299
at pages 300 and 319.

This article is the Vern Countryman article that talks
about relative risk in 1113 proceedings and it's very
enlightening and it's also very enlightening that it was cited
in the legislative history, because Professor Countryman points
out that if |abor guesses |ow on 1113 concessions, it has a | ot

to lose. |If we don't give enough for the conpany to survive,
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we are the ones who are hurt nost by the conpany failing.

But conversely, the debtor has very little to | ose by
asking for too much. After all, if the debtor asks for too
much and it gets rejection, it gets a windfall. And it if asks
for too nuch and the court denies rejection, it just comes back
asks for a little bit less |later and keeps whittling away unti l
It gets down to what's truly necessary.

And so this approach argues for a very strong
presunption against rejection of |abor contracts on the grounds
that rejection seriously undercuts fundanmental aspects of |abor
policy which should be permtted only in extraordi nary cases.
And that was cited by court in the Weeling Pittsburgh decision
which 'l address further shortly.

Next, Your Honor, we go to the factor of good faith
and relevant information. |'ve already discussed good faith
and so |'mgoing to concentrate on relevant information. The
standard in the statute, Your Honor, requires that the debtor
provi de sufficient information to eval uate the proposal
Throughout the hearing we heard the debtor say, well, we gave
everything we have on this particular subject or that
particul ar subject.

But of course that's not the same thing as saying that
everything you have is sufficient to evaluate the proposal
Those are two different statements. |If the debtor makes

proposal s that are anorphous, difficult to quantify, things
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| i ke supervisors doing bargaining unit work or in the case of
the 1114 notion, how to value the equity stake for the retiree
claim |If those things are difficult to quantify then the
debtor needs to change its proposal. It doesn't get to say, we
really don't need to supply you information needed to eval uate
t hat because we can't figure out what it is.

And this is pretty clear right in the statute itself.
Both 1113 and 1114 contain this phrase, "subsequent to filing a
petition and prior to filing an application, the trustee shal
make a proposal to the authorized representative" etcetera.

And then, sub B, "provide the representative with such rel evant
information as is necessary to evaluate the proposal.

The debtor doesn't get to do the third thing that
Patriot did here and say, well, you know, nobody could actually
figure this out and so | just have to tell you. You just take
the risk.

The other thing that is interesting about the phrase |
just read to you is it tells you when the information has to be
provided. Now | understand and | respect and | am not asking
for reconsideration of the Court's ruling that proposals nade
after the filing of the motion could be considered.

But the statute is clear when the information to
eval uate those proposals nust be provided. Let ne read it
agai n.

"Subsequent to filing a petition and prior to filing
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an application seeking rejection or seeking nodification of
benefits as the case nmay be, the debtor shall provide the
i nformation.”

It's mandatory. It's not advisory and that means that
on March 13th, that was the | ast day, the |last day that the
debtor legally could provide information to consider for any
proposal including the proposals made on April 10th and April
23rd.

So did we have in hand -- did we have in hand on May -
- on March 13th the information about the governance rights?
D d we have the information about the royalty proposal? D d
we have the information to value the equity stake?

W didn't because those proposals hadn't been nade
yet. But the debtor can only rely on information provided up
to and ending on the instant that it filed the notion to
reject.

Now, the debtor obviously has taken a high risk
strategy here, Your Honor. They argued for and won the right
to nmake a proposal post application. But unless you erase an
entire subsection out of 1113 and 1114, the debtor was so sharp
that it cut itself, because it can't retroactively provide us
the informati on we need to eval uate those proposals. And
there's not a word, not a single word of evidence in this
record that we had that information on March 13th. So the show

is over. |It's not going to take long to decide the 1114
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motion. It won't take 90 days. It won't take 30 days, won't
take 90 mnutes. W don't have the infornation and the record
I's conpletely undi sputed on that question.

And so what should a court do? Let's go back to the
| egi sl ative history. Representative Mrrison says, "The
trustee has an affirmative obligation to provide all rel evant
financial and other information necessary to eval uate the
proposal and if that obligation is not met, the application
shoul d be denied."

The debtor thought that information was its strong
point. It turns out it's its Achilles heel.

Now, there's another interesting thing about the
information provision in this case. At the very last mnute we
entered sone exhibits, 291, 292, and 293 showi ng that the
parties are very nuch in dispute about who provided what to
whom and whether or not it was done on a tinely basis.

And interestingly in the very |ast one, Exhibit 293,

M. Mzzoti fromAl ex Partners sent us a diligence report
saying, "W provided you all of the information that you wanted
about governance rights and we did it on April 25. April 25 is
post application so it's untinely under the statute and once
agai n shows why the union prevails on this issue.

But what's also interesting is it directly contradicts
the testinony of M. Huffard. M. Huffard said on the w tness

stand that we had never asked about governance rights and
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that's the reason why they didn't give us any information. And
then he testified fromthe witness stand that it would be the
usual governance --rights whatever that neans -- anyway.

So which of the debtor witnesses is actuality telling
the truth here? M. Huffard, who said we never asked, or M.
M zzoti who says we asked and got an answer?

It seens |ike the ganbler in Vegas who tries to cover
all corners of the roulette wheel. The debtor is putting
mar kers down that we never asked, that it provided the
information that, you know, it's nmaking a play here that belies
Its ingenuity.

| point out one final thing, Your Honor, on the
question of information. W still can't figure out what the
equity stake is worth and neither can a |l ot of other parties in
this proceeding. And because that is the heart and soul of the
1114 notion, even if the debtor wasn't obviously untinmely under
the statute in providing informati on, we would have the right
to refuse this proposal and we woul d expect that the court
woul d deny the notion because of the | ack of rel evant
i nf or mati on.

I want to go next to the fairness and equity
component. |'ve already pointed out how uni on enpl oyees are
nore productive and produce a greater percentage EBITDA than
t he nonuni on enpl oyees at this conpany.

There's no natter howits viewed, unionized | abor is
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maki ng a di sproportionate contribution to the sacrifices in
this case

If we | ook at the fact that we are 57 percent of the

m ners and are making 87 percent of the occupational -- or
excuse me -- operational sacrifices; it's clearly
di sproportionate. |If you |ook at the whole dollar sacrifice of

union to nonunion, it's clearly disproportionate; 62 mllion
dol lars is assum ng that the nonunion concessions actually have
been i nmposed versus 286 mllion dollars for the active

workers -- 600 mllion dollars for the active workers including
the retirees.

If we | ook at union people versus managers; they are
still getting their bonuses and those bonuses are going to be
| arge enough to wipe out the two and a half percent nom nal
wage cut that they are taking.

W are not getting any upside in this. And I'll cone
back to that |ack of snap back in a moment. The seven mllion
dollars in the bonus notion is just a fraction of it. Wen we
| ook into the plan we can see that there is sixty-two mllion
dollars in stock and cash going to the managers and hal f of
that in cash.

Now t he debtor says that this is fair because we
started out so nuch better off than the nonuni on enpl oyees that
we shoul d actually be pushed down to the nonunion | evel before

they start to nake the sane kinds of sacrifices we make. |Is
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that the | aw?

In Purse Term nal Warehouse, this 113BR6639, the court
made this observation. "Van Lines" that's the name of the
enpl oyer, "does not provide a pension plan for nonunion
enpl oyees and health insurance for -- health insurance
contributions for nonunion enpl oyees are |less than for union
enpl oyees. But the burdens of failure and liquidation fall on
all enpl oyees alike. The union enpl oyees should not have to
bear the entire burden to preserver everyone's jobs."

So it does not matter that the nonunion enpl oyees
started out |ower. They've got to put their shoulder to the
wheel just as we do. Furthernmore in the sane case, the court
di scussed whet her sacrifices nmade by those parties who give up
their unsecured clains shoul d be wei ghed equally with the
sacrifices of unionized workers.

You recall M. Mandarino said that was an unfair
conparison. |Is he right about that? He was indeed. The court
noted in the paragraph inmediately follow ng the one | just
read to you, while the -- this is the officer and sharehol der
of the -- of the corporation would not be paid any dividend on
his unsecured claim This sacrifice is a one-tine event.

This court finds that the debtors are attenpting to
have the bargai ning unit enpl oyees bear the burden of the
reorgani zation wi thout a showing that such a placenent of the

burden is equitable.
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M. Mandarino who was | anpooned by the debtor in the
course of his exam nation yesterday turns out to have been
right about a whole | ot of things.

Wth respect to the equality of sacrifice, what we are
tal ki ng about now, retirees are winding up losing their
benefits entirely. They are getting what the debtors expert,
M. Terry, called access, access to a plan on the assunption
that their benefits would be cut.

It's very clear fromM. Terry's analysis that the
debtor is giving a lunp of coal in the Santa Cl aus sense to the
VEBA trustees. They're getting an insufficient cash stake, a
specul ative amount of equity, and the obligation to fund
seventy-five mllion dollars a year of benefits.

And M. Terry very frankly admtted that that couldn't
be done. That what would have to happen is the trustees woul d
have to make decisions about eligibility, coverage, and cost
sharing. Now those are fine sounding phrases, but the reality
is and he admtted when | pushed himon cross, that eligibility
nmeans t hrow ng people off the plan, making decisions about
coverage nmeans covering |l ess conditions and | ess treatnents,
and that cost sharing neans that they will pay prem uns and
hi gher co-pays that they cannot afford on their 582 dollars a
nonth pensions. That is not fair. That is not equipment and
that is not permtted under Section 1114. ['I] point

out to you that in the Wieeling Pittsburgh decision, this is at
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791 F 2d 1074. The court al so di scussed the need for snap back
as a matter of fairness and equity. The court noted that under
Wheel i ng Pittsburg proposals | abor costs would remain frozen
The court then recited the conpany's argunment that such a
proposal woul d provide cost stability for the conpany and wage
stability for union enpl oyees.

In other words, we think Pittsburgh was meking the
I dentical certainty argunent that the debtor nakes here in
order to attract investors, it's got to slam down uni on wages
and freeze themfor a long period of tine. W think Pittsburgh
chose five years, the same nunber of years chosen Patriot.

This is what the Court of Appeals said in response to
this argunent. |'mquoting now "This is not persuasive. The
wor kers did not ask for or need wage stability at a rate they
consi dered substandard. Therefore such stability cannot be
considered to be a benefit to themto conpensate for the
absence of any share in a better than anticipated recovery."

And a little later on, "The proposal's failure to
provi de workers a share in a possible recovery is particularly
significant in this case since the proposal asked workers to
take substantial reductions over a five-year period based on
extrenely pessimstic forecasts.”

The bank creditors argue that the proposal contains a
snap back in the union's claimas a prepetition creditor for

the reduction in wages during the 13-nonth period | eft on the
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old contract could be repaid at a higher level. But an
unsecured claimis not the equivalent in kind to a snap back
which is based on the principle that all of the concessions
sought may not turn out to be necessary.

In the circunstances of this case, the bankruptcy
court's failure to recognize the need for sone parity in this
regard flaws the court's conclusion that the proposal was fair
and equi tabl e.

The same could very well be said of the proposals
here. Patriot has steadfastly insisted on the idea that it's
going to get permanent concessions or a short run liquidity
crisis. And we have tried nultiple tines because unlike the
debtor, the union has noved a lot in its proposals in this
case.

W started out demandi ng equitabl e snap back and when
the debtor resisted that, we said, okay, snap back three years
fromnow at a date certain. And when the debtor said no to
that, we've now said, okay. How about a just a reopener so we
can reopen the contract and talk about it in three years?

And the debtor says no, that's still not good enough
It's five years, five years of concessions at a permanent |evel
and that's it. That's the show is over.

That's not good faith bargaining and that's not fair
and equi table and the case | aw doesn't support it.

Lastly, Your Honor, I'mgoing to turn to the necessity
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prong of the test. Before we got there, I'"'mgoing to talk a
little bit about how we got here today.

Patriot was created as M. Kam netzky acknow edged by
a spin off that put too much liability on a conpany that had
too few assets. But Patriot continues to say to the court, you
shoul d not consi der those past facts because Patriot is where
It is today and this is a forward | ooking process only.

But | asked the court to consider these things.

Patriot was losing in a year after it was created, 2008. It
knew then that it what M. Hatfield called underwater contracts
that were causing it serious econom ¢ damages. And those
econom ¢ damages we now see were huge, 572 million dollars is
bel ow cost and bel ow market contract. |In 2011 alone it was 180
mllion dollars. Al nost all of that flows through to EBI TDA

Patriot would be in a very different position today if
it had shed those contracts earlier.

So why wasn't a fraudul ent conveyance action brought
then in 2011 because they surely knew they were | osing nassive
amount s of noney because of that? or in 2010 or in 2009 or in
2008, the year after its birth when it was | osing noney?

W were told in the course of this case, it's because
they weren't suffering danages. But that doesn't square with
having 572 million dollars of underwater contracts. It can't
be both things.

So there was unreasonabl e delay in pursuing Peabody.
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And that delay created a crisis which is now being visited Iike
an aval anche on a conpletely innocent group of union workers.

I went through with M. Hatfield just which of
Patriot's econom c problenms we cause. Wre we responsible for
t he underwater contracts? Are we responsible for the selenium
liabilities? D d we do those other things that caused
managenment to have excessive expenses? No. W worked in
exchange for noney according to a contract that Patri ot
negotiated with us and that Patriot voluntarily signed, a
contract that was the product of negotiations between parties
w t h equal bargaining power.

I think, Your Honor, on the necessity prong of this
test, we need to ask the question necessary for what?

Once again the legislative history answers that
question for you. The late Senator Kennedy in his statenent on
the floor in support of 1113 said, "this provision is a nost
i nportant one worthy of this body's support for it ensures that
a conpany's workers will not have to bear an undue burden to
keep the conpany sol vent."

To keep the conpany sol vent, the union would have to
make the necessary concessions, nothing nore.

So 1113 is not a license for investnment bankers to
make five-year projections where only three years actually have
any dollars assigned to the projection and in the fourth and

fifth years, 2017 and 2018 in this case, nothing is known about
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the projections. And say, well, the union just has to make the
concessions for that whol e period because we need to have
pretty inpressive cash flowin those out years.

That's not what the legislative history says. W give
the m ni num anount to get the conpany out. It's the conpany's
responsibility to find capital and get financing, not ours.

The legislative history makes clear that the court doesn't have
the discretion to treat 1113 like the old pre-bill disco 365 on

t he busi ness judgnment standard. This is a nuch nore [imted

t est.

Patriot is not entitled to energe as the strongest
conpetitor in the field. It's already the sixth largest in
revenue. |It's already the tenth |largest in tonnage. And that

hole that it has of 150 million dollars is probably
exagger at ed.

| understand that the debtor's paired back M.
Akunuri's project. There mght be an extra
100 million dollars of revenue in those out years.

But even after their criticisnms of his methods,
they're still thirty mllion dollars in 2015 and anot her four
mllion dollars in 2016. And | don't think any reason has been
given why in the face of those anticipated increases we ought
to continue to make the sane dollar val ue of concession year
after year even as Patriot begins to clinmb up a very sharp v-

curve toward profitability.
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I think, Your Honor, | would commend to the Court the
decision in Fiberglass Industries, a decision that is found at
49 BR 202, a decision fromthe Northern District of New York
where the bankruptcy said that a debtor could not establish
necessity under section 1113 fromthe bottomup. It has to
calculate its need first and then determne howit will neet
t hat need.

And the debtor here used exactly the opposite nethod.
It cut and cut and cut wherever it could find, you know, a few
dollars here and a few dollars there and then said, whoops, we
have 150 mllion dollar hole and everything that's left is your
responsi bility, UWMA

What the debtor should have done is run a steady state
nodel to figure out what the total need was and then apportion
that nodel fairly and equitably out anongst the different
constituencies. That's just not the way it was done. It was
done higgl edy piggledy and we wi nd up bearing by any neasure
just a colossally disproportionate share of the sacrifice
that's to be nade.

M. Huffard's testinony, he pointed out that he's
| ooking for 163 mllion dollars of union concessions and about
17 mllion dollars in nonunion concessions in these early
years.

163 mllion dollars divided by the -- by our -- well,

excuse ne. O that 163 million dollars about half is 1113

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

134




Case 12-51502 Doc 3944 Filed 05/08/13 Entered 05/08/13 08:11:51 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT Eont> UoRPERATI ON. ET AL

concessions. And when you divide that by the 1,657 UMM

m ners, you get about 45,000 dollars per enployee. Wen you
divide the seventeen mllion dollars of nonunion concessions by
the rest of the conpany; it's about seven thousand dollar per
enpl oyee.

And that does not count -- does not count the |oss
bei ng taken by the retirees.

I would note, Your Honor, that if the plan here by the
debtor is designed to attract investment and to satisfy the
desires of the lenders for the EBITDA and liquidity covenants
that it was not the UMM that said those covenants were set
unfairly. It was M. Huffard. And if you go to paragraph 79
of his declaration, his original declaration, he says, "The
| enders relented on their request only when Patriot agreed to
an EBI TDA covenant that woul d be inpossible to achieve without
the contenplated | abor and retiree health care cost relief.

So fromthe very start, the conpany established the
bar at height that it knewit couldn't achieve unless it
cemented in place concessions that it had negotiated not with
the UMM, but with its |enders.

This is a naked attenpt to sneak the ol d business
judgnment standard in through the back door.

Once upon a tinme all a debtor had to do is say that
it's nmy business judgnment that the contract is burdensone and I

need X relief and that gets nme rejection. But that's not the
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standard anynore. And what he debtor did here is create a
scenari o where the necessity woul d established by covenants it
negoti ated many nonths before it even nmade a proposal to the
UMM,

Now | don't know whet her Judge Chapman was told by M.
Huf fard that by the way she was approving a liquidity and an
EBI TDA covenant that was designed to force her to grant relief
nonths later in a notion that hadn't been filed yet under
proposal s that she had never even seen. And | don't knowif
she woul d have granted that notion if she had known that. But
you knowit. And the notion is now before you and it is
clearly contrary to the statute.

I would turn next, Your Honor, to a question that I
have been dying to address throughout this proceeding. And
that is why, is it, that union wages are called above nmarket by
the debtor? |'ve already that there was not |abor econom st
who testified on that issue. There wasn't -- |'ve also said to
that there isn't a shred of fact anywhere in the record that
supports the idea that nonuni on wages set the narket, that
that's purely a matter of etiol ogy.

But it's time nowto exam ne what is the policy of the
United States on that question. And so I'll read to you what
the policy of the United States is: "The inequality of
bar gai ni ng power between enpl oyees who do not possess ful

freedom of association and actual |iberty of contract, and
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enpl oyers who are organized in the corporate and other forns of
associ ation substantially burdens and affects the free flow of
Congress, tends to aggravate the current business depressions
by depressing wage rates and the purchasi ng power of wage
earners, and by preventing the stabilization of conpetitive
wage rates and working conditions within and between

I ndustries."

What judge said that? The answer is no judge. Those
are the words of the Congress of the United States in their
findings of fact in Section 1 of the National Labor Relations
Act found in 29 U S.C, Section 151.

The point contrary to the mantra that we've heard
repeated all week long, that non-union wages set the market.
W under st and Congress knows that those are bel ow market rates
because they're the product of unequal bargaining power and
they are the opposite of conmpetitive wage rates and they are
t he opposite of sustainable wage rates in the business cycle.

Congress, in the next section, it says, "It is
declared to be the policy of the United States”, and that ought
to cause our ears to perk-up, because after all, where is the
bankrupt cy power of the United States? 1t's in the Congress.
And where is the | abor power of the United States? That's in
the Congress. 1It’s not for any judge to declare that policy.
So let's listen to what Congress says is the policy: "It's

declared to be the policy of the United States to elimnate the
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causes of substantial obstructions to the free flow of commerce
and to mtigate and elimnate these obstructions when they have
occurred by encouraging the practice and the procedure of

col I ection bargaining and by protecting the exercise by

wor kers, a full freedom of association, self-organization and
desi gnation of representatives of their own choosing for the
pur pose of negotiating the ternms and conditions of their

enpl oynent." So what sets the nmarket? Collective bargaining
sets the market. And who says that? The Congress of the
United States says that.

Now if M. Huffard disagrees, | understand it's a free
country and he can have all kinds of wong ideas, and he can't
go to jail for that, but he can't change what the policy of the
United States is. And M. Hatfield can believe that it's
better to be in a non-union conpany where he doesn't have to
bargai n col l ectively; he can bargain one-by-one with the
enpl oyees, and he's entitled to that belief, too, but you, Your
Honor, are not, because you do not belong to the republic of
Hatfield or to the republic of Huffard. You're a judge of the
United States of Anerica and your charge has been given to you
by the Congress.

Wien Congress passed 1113 in 1984, Representative
A ickman rose to explain why collective bargaining agreenents
are not treated under Section 365, but are treated under a new

section. Here is what he said, "This package responds to what
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| consider to have been a msinterpretation of congressional
Intent by the Supreme Court in its Bildisco Decision, with
regard to the status of collective bargaining agreenent and
bankruptcies. The Bildisco Decision reversed | ongstandi ng
policy in favor of preferential treatnent of |abor contracts in
recognition of their origins in negotiations, directly hearken
back to the findings of fact of Congress in the National Labor
Rel ati ons Act.

The market is set by collective bargaining, not by
I ndi vi dual bargaining. So the notion that we are paid over-
market is conpletely false. The standard is not the non-union
wage; the standard is the union wage. And we are quite wlling
to take concessions, and we have proposed | arge concessions to
the debtor. And we will shoulder our fair share of the burden
but we will not shoulder it all. And when the day comes, if
the day comes, that the debtor no | onger has a collective
bar gai ni ng agreement with us, we will do what we have al ways
done. W will band together and get a new collective
bar gai ni ng agreenent by our collective strength, and | hope
that we achieve that without Patriot being destroyed in the
process. Man does not live by bread al one, and we will
mai ntain our rights and we will fight, as we have al ways done,
for nore than a hundred years.

Your Honor, | would say, in conclusion, that it is

clear Patriot is seeking too much and is doing so in
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contravention, not just to better |abor policy, but also quite
clearly to federal bankruptcy policy, and | believe that the
Court should deny this notion, and | will also tell the Court |
cannot believe that denying the notion will result in Patriot
col  apsi ng, as we have been told.

Parties will go back to the bargaining table and we
have tine to reach a deal; the conpany is not going to breach
its liquidity covenant for many nonths nore, until the end of
this year. [It's not going to run out of cash until early next
year. | believe, Your Honor, that the debtor sinply has failed
to nmeet the standards that are enacted in Sections 1113 and
1114. But | pledge to you, the UWA will work to try and
achi eve a consensual resolution. But if that consensua
resolution is brought at a tine when we no | onger have the
protection of our agreenent, | will sinply remind the court of
our longstanding slogan: no contract, no work. This is our
policy and it fits well within the policies of the United
States of Anerica.

I want to thank the Court. [I've gone on for an hour
| believe. Once again, |I thank you for your patience; | thank
you for your inpartiality; | thank you and your staff for the
i ncredi ble hard work and the diligence that you have al
di spl ayed, and | hope at the end of this process, | wll one
day return to this well, with a deal in hand with the debtor

and a successful plan of reorganization. Thank you.
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THE COURT: Thank you.

MR KAM NETZKY: Your Honor, If you can give ne, |ike,
ten mnutes to organize, | think I could save a lot of time
than if | cone up right away, but if, unless you' re starving,
maybe we could do it and not break for lunch and then, well,
could go hone.

THE COURT: That'll be fine. Al right, wll be a
recess for ten mnutes.

MR. KAM NETZKY: Thank you.

THE COURT: Thank you.

(Recess from1:03 p.m wuntil 1:31 p.m)

THE CLERK: We're back on the record.

THE COURT: Al right. Thank you. Be seated, please.

Al right, M. Kam netzky, you nmay proceed.

MR. KAM NETZKY: Yes. Thank you for those few
m nutes, Your Honor. [|'mgoing to be brief because | think,
quite frankly, we've all had our fill.

But let me just try to clarify some points, and | beg
your indul gence at the outset. Because this is a on-the-fly,
rebuttal argument, I'mgoing to junp around and not give a
beautiful |y organi zed presentation now.

I wanted to clear something up, before | do anything
el se, about what exactly the relief would be if Your Honor
grants our notion, because many peopl e have stood up here today

and said that an order of the Court equals imedi ate rejection
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of the contract, and that's just not correct. |If you |ook at
t he proposed order that we submtted to this Court, which is
based on proposed orders, or orders in other 1113/14 cases, we
were very careful. Wat it says is: "The obligor conpanies
are authorized to reject their collective bargaining
agreenents. The obligor conpanies are authorized to inplenent
the ternms of the proposals. The obligor conpanies are
authorized to termnate retiree benefits. Now the obligor
conpani es are authorized to inplenent the terns of the 1114
proposal." So nothing's automatic. The suggestion that the
whol e worl d conmes crashi ng down and everything stops when and
if, you, the judge approves our notion, is just sinply

i ncorrect.

The conpany knows exactly well the value of a
consensual deal with all constituencies, and if we believe a
consensual deal, even once we have a court order, is close at
hand, we will definitely not do anything stupid and bl ow up the
wor |l d just because ha-ha, we won, now you |ose. That's never
the way a conpany acts and that's certainly not the way we
woul d act. And we continue and will continue, while we're
waiting for a decision, and in fact after we receive a
decision, to try desperately to reach a consensual deal wth
the union and all parties. And | think Your Honor has seen
that in the way the debtors have conducted thensel ves

t hroughout these proceedi ngs, both with the respect to this
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matter and ot her matters.

I want to nove on to -- first, as M. Perillo did; he
started with the bal ance of the equities, and I wanted to just
touch on a few points there. First, in terns of what the
standard is, under the In re Famly Snacks, 257 BR 884, that
el ement as well, balance of equities is preponderance of the
evidence. And M. Perillo started off, as quite frankly he
al ways does, with his strike threats, and the problemis M.
Perillo's argument, with respect to a strike, in a lot of ways
peruse too much. If, in fact, all it takes is a threat of a
strike to balance the equities in favor of denying the debtors
notion, then the bal ance of equities factor in 1113/1114 is
sinply a poison pill. If the union |awer can get up and wave
the strike flag, the Court must rule against the debtors,
there's no case that says that. 1In fact, | took some tinme and
read what the cases actually say, and the cases actually said,
"That the union threats of a strike cannot and shoul d not be
determnative.” | wll shoot nyself if you nake ne do it, is
not the way a court should rule.

And what's interesting is, other than M. Perillo's
strike flag waving, the actual evidence in this case is quite
different. Wwen M. Ho asked M. Buckner, "Wat wll happen if
the court rules in our favor, in terns of 1113," M. Buckner in
a monment of candor said, "I don't know why. The union's going

to have a very, very, very tough decision, and the union's
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going to think about it and talk to its nmenbership and decide
what to do. It could very well that the union woul d act
rationally and not bl ow everything up just because and to prove
a point." So if you want to |look at the evidence in this case,
rather than what M. Perillo has threatened the court, again
and again, | would suggest you start there.

M. Perillo then said, "There's no evidence of what
happens in this case or to this conpany if relief is not
granted.” That's just false, and | want to just point the
court to the Huffard declaration starting on page 21, table 6,
which is joint exhibit 132. There's an analysis right there,
in black and white, of what happens to this conpany if there
are no | abor savings.

M. Perillo then went on to tal k about the 1113 claim
in this case, should the court grant our notion. | turn the
court's attention to the Northwest Airlines case. There is no
claimfor 1113 relief, and that's 366 BR 270.

And for the very first tine, the union makes a new
argunment about -- and a new assertion about wi thdrawal
liability, and we had a whol e dialog, or a whole |ecture, about
the Taft-Hartley Act; not a word, not a sentence, not a
suggestion of any of this in any of their briefs in this case;
no evidence, nothing. In fact, believe it or not, even the
funds have not made this argument that M. Perillo decides to

come in here for the very first tine today.
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M. Perillo then tal ks about the quote, "Quite serious
counter proposals we've received over tine fromthe union." As
we' ve heard, and we've seen the record, that many of these
counter proposals takes nore, or passed for nore, fromthe
conpany than it actually gives. Some of them-- another
feature is the union demands veto rights over the conpany's
ability to pay anyone, even one dollar nore. And as M.
Mandarino even admts, that many of the -- that the union's
previous proposals quote, "May not have been feasible."

M. Perillo then tal ked about productivity, union
versus non-union. Al | could do is, once again, point the
court to M. Lucia's analysis on this issue. It really speaks
for itself, and it's found in the reply declaration, paragraphs
19 to 25, and the attachments to that declaration, 11A and 11B.
| don't have to say nore; M. Lucia says everything you need to
know.

Now, | found this also interesting that, once again,
the union would like you to ignore and criticizes our thirty-
five percent equity estate offer; you know, the one that Ceci
Roberts called a step-forward, because he can't walk into Wl -
Mart and pay for something with equity. And the union is -- by
that, a suggestion that the union has no use for anything but
hard-cold cash. But this is conpletely hallowed. How do we
know that? 1t's because the union already agreed to this

currency. W're just haggling about dollars; about anounts.
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W said thirty-five percent; they want fifty-seven percent. |If
this equity-stuff was worthless to the union, why would they
counter-proposal with nore equity stuff? |If it's useless, it's
usel ess. So to suggest that thirty-five percent is neaningless
IS wong, because they know it's very neaningful; they just
want nore.

M. Perillo said that -- he suggested that our
proposal reflects the fact that managenent and non-uni on
enpl oyees are imune fromcuts, and that we're only going after
organi zed | abor. Wwere has he been this week? How many tinmes
do we have to show? How nmuch testinony do we need on the
extensive cuts that our managenment and our non-uni on enpl oyees
have suffered?

Now, throughout M. Perillo' s presentation, he talked
a lot about legislative history, and may | say, he's been
cherry-picking the legislative history, and |I point Your Honor
to our reply brief on page 30, footnote 19, and that footnote
al so speaks for itself. M. Perillo also cites from
| egislative history of bills that were rejected. But, | always
know | ' mdoing well in a argunent when the other side has
| egi sl ative history and we have cases. And one thing about
1113 and 1114, is there're a |lot of cases in this area, and for
M. Perillo to think that a cherry-picked | egislative history
sonmehow trumps case-law, | think is just wong.

M. Perillo also tal ked about a term sheet that the
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uni on provided. Well, it was that termsheet that M.
Mandarino said may not have been feasible, and the UCC said it
was not feasible, and this is all described in our brief.

M. Perillo then said outrageous thing that, "W
haven't given anything up at the table."” Each nonth of del ay
of 1113 costs this conpany six to seven mllion dollars, each
nonth. Each nonth of delay on 1114 costs this conmpany six to
seven mllion dollars per nonth, and as you recall fromthe bar
graphs that M. Hatfield present -- or the bar chart with
the -- you know, the inplenentation date has been novi ng-and-
nmovi ng- and- novi ng in response to the union's request. W
haven't given anything up. How about those royalty
contributions that could be worth tens of millions of dollars?
What about our agreenent to stay into the plan which costs us
sixteen mllion dollars per year, when our initial proposal was
to get out, and if installnents -- and if installments kick-in,
that would be twenty-five mllion per nonth. That's sixteen to
twenty-five mllion dollars, just on the pension issue, and we
haven't given anything up. That's per year; sorry, not per
nonth; the sixteen to twenty-five.

Now, we then nove to relevant information and, again,
| want to be judicious with nmy plight here, but M. Perillo
tried in the guise of a discussion of the relevant information
to reargue the point of which proposal should count. In M.

Perillo's view, we had to give the union information about a
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proposal before that proposal even existed. That's what he got
In here and said. He said that, "W |ose, because on March
14th, we didn't give the union a proposal -- information about
our April 10th proposal."” Now, how you could do that, |I'm not
sure. Cearly, all he's trying to do is boot-strap this cute
little argunment into a re-argunment of sonething that the judge
already ruled. But, it's even better than that. Because if
you | ook at the actual statute, now | ooking through 1113 (b)
(1) (A, whichis what M. Perillo read to the court, he
actually left out four very inportant words. Let ne read to
you; the statute actually says. It says, "Make a proposal to
the authorized representatives of the enpl oyees covered by such
agreenent.” Then, this is what he said, "Based on the nost
conplete and reliable information." He stopped there. You
know what the next words are: available at the time of such
proposal. [I'mnot sure how the information was avail abl e at
the time of such -- again, informati on about a proposal nmade on
April 10th was not available on March 14th.

And once again, | point Your Honor to our brief, reply
brief pages 38 to 41, where this issue of which proposal counts
is described in great detail. And, obviously, if Congress and
the statute requires us to continue to negotiate after the
filing of a notion, up to the tinme of the hearing, then you
have to al so, one would think, provide information during the

negoti ations. H's kind-of dual track: well, you can only
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provide information until here, but you should continue to
provi de proposals until there, just sinply nmakes no sense.

M. Perillo tried to point to a purported conflict in
testi nony on whether and what was provided during the meetings
of April 24th and 25th to the union, and he said, "Well how are
we going to be able to decide who's telling the truth on the
debtors' witnesses." | didn't quite see the conflict, but |et
me suggest this. Let's listen to M. Mndarino, who said on
the stand under oath, that he received the information on Apri
25th. So you coul d ignore anything, any of the conpany
W tnesses that M. Perillo pointed out, said, and just listen
to M. Mandarino. That's just fine with us.

And it was interesting that M. Perillo was still
tal ki ng about snap- backs, even though that -- even though they
conceded that the snap-backs didn't work, and they' ve renoved
the request for snap-backs in their proposal. They do have a
re-opener that those snap-backs are conpletely off-the-table.
[''mnot sure why M. Perillo still tal ked about it, and M.
Mandarino agreed with our criticismof snap-backs, that our
criticisnms of snap-backs were, in fact, reasonable.

Now, M. Perillo's necessity argunment, again, | didn't
quite follow Nowit's part of the union playbook in these
hearings to try to read a blane-factor into 1113. And often,
these 1113 hearings are plagued with saying, "The notion

shoul dn't be granted because these bad guys, these nmanagers,
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got us to where we are today, so they don't deserve the
relief." And judges, in decisions again and again, say, "1113
has nothing to do with blanme; it's not about how we got here;
it'"s what are we going to now." And necessity neans do you
need the relief. 1t's not why do you need relief. Every
bankruptcy has a sad story of how you get here, but what's
fascinating about this case is that -- and what's fascinating
about the part that M. Perillo even nentioned this, if it was
-- in this case, the union's not evening bl am ng nanagenent.
This isn't the typical case where the judge has to say, "Stop
tal king about blanme. | know you think these people are bad."
Here, | don't think the union has a problemw th our
managenent. They're bl am ng our conpetitor, our forner parent,
and we could agree, we do agree. W could disagree, but it
doesn't matter. Again, this goes back to the fact of, "Wll,
Your Honor, Peabody is really bad, so let's punish them and
kill Patriot.™ | just don't connect the dots on that one.
Then M. Perillo said necessity. Necessity for what?
What does necessity nean? And what does he do? He turns
quickly to the legislative history of the |ate Senator Kennedy.
Vel |, there are cases and cases and cases that talk in detail
about what necessity neans. And, instead, M. Perillo reads
one little cherry-picked line in legislative history, and I
poi nt the court to of course you know the sem nal case is in

Carey (ph.) Transportation.
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But again, here, it's pretty easy, because our
necessity is show ng we've made with respect to short-term
mediumterm and long-term In the short-term we will die; we
Wi Il run out of cash; before that, we'll breach our liquidity
covenant and the banks could call the show over and |iquidate
us. That's not years fromnow, that's in the next few nonths.
So, it's necessary for us to get the savings requested in this
nmotion to survive in the short-term |It's also necessary in
the mediumterm As you' ve heard M. Huffard, "W wll not
recede exit financing without these savings." So, short-term
we die; nediumterm if we don't get these savings, we don't
| eave Your Honor's protection, here, in the bankruptcy court;
we never enmerge. Long-term we can be conpetitive with the
costs that we have under the current collective bargaining
agr eenent .

M. Perillo suggested that conpetitiveness has
absolutely nothing to do with 1113 relief. That's just wong;
that's not what the cases say. W cite cases in our brief,
staring with Carey, that becom ng a conpetitive, being able to
survive in the conpetitive industry that you're in, is an
i nportant factor, or the inportant factor, of restructuring an
1113 and 1114.

So, it's suggested that, kind of, we don't have to
give if all they want is to be conpetitive. How you survive

W t hout being conmpetitive is the question | ask, but is just

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

151




Case 12-51502 Doc 3944 Filed 05/08/13 Entered 05/08/13 08:11:51 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 8o oRPERATI ON. ET AL

wrong, that conpetitiveness is not a part of 1113 and 1114.

M. Perillo then came back to the D P covenants, those DIP
covenants. Let ne tell you this. There was an evidentiary
hearing on the DI P covenants. Every party and interest had
notice of that evidentiary hearing. Judge Cabinet (ph.) held
that evidentiary hearing and nmade the findings that she did in
the order that she issued.

M. Perillo then made the startling coment that
there's no evidence that the union mners nake nore than non-
union. | nmean, we all know that, but if he wants evidence,
it's there, and I point you to the Schwartz decl arations
starting on page 32, going on for pages-and-pages with charts.
It's conpletely un-rebutted.

And M. Perillo then concluded with his theory of, |
guess, markets in general, that collective bargaining sets the
markets. That it's not the market that sets the market; it's
not what your customer's willing to pay that sets the market,
col l ective bargaining sets the markets. Boy, what a different
world we would live inif that was the case. Tell that to a
customer; tell that to M. Hatfield, who when he enters into a
conpetitive bidding situation with conpanies with a healthy
bal ance sheet and with a tiny union workforce, bids on a
project or bids on a sale, and we, our bid, to cover our costs,
has to be ten percent, five percent, twenty percent higher,

tell M. Hatfield that it's the collective bargaining
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agreenent, or collective bargaining that sets the market. Tel
that to the custoners. Sorry, M. Custonmer, but we have to
charge nore because you don't set the market and your
conpetitor doesn't set the market, but we said that our union
sets the market. It's just not the world we live in. Maybe we
should, but it's not the world we |ive.

And let ne just conclude with a few one or two final
t houghts. Thought nunber one: | want everyone in this
courtroomto know the conpany renmains conmtted today as it was
six nonths ago, three nonths ago, two nonths ago, and | ast
week, to a consensual deal with this union. We'Ill neet them
anytine and in any place. W wll| drop everything; roll-up our
sleeves; sit in a room |ock the door and not |eave until we
have a consensual deal. Sonetimes a union just can't do that
wi t hout the assistance of the court, but we can and we wll.
As long as we -- if we stick out our hand, if they grab our
hand, we can cone, get through this together in a consensua
basis and we're going to do that today. W'Ill bring to that
today, tonorrow, and even up to and including the time when
this judge, when this Court, issues an opinion.

And since M. -- | don't want M. Perillo to out-pithy
me with quotes; | want to end by quoting Walter Ruther,
President of the United Auto Wirkers Union, for many years, who
said the following: "The greatest job security an enpl oyee can

have is a financially strong conpany.” W agree. Thank you,
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Your Honor .

THE COURT: Al right. Thank you. Al right, then
woul d Iike to thank all of the attorneys who have appeared for
the presentations today and throughout the week. And |
certainly appreciate counsel being very well prepared. That
certainly makes things nove-along at an appropriate pace and
easi er on everyone.

| certainly have a lot to consider and I will issue a
witten order in accordance with the nere tinme constraints that
are laid-out in the bankruptcy code. | also wish everyone safe
travel s back to their homes. Please be careful out there. |
think it is continuing to rain here today, and if there's
not hing el se -- anything el se on behalf of the debtors?

MR. KAM NETZKY: M. Mark (ph.) wants to reargue
the --

IN UNI SON:  Laughter.

MR, KAM NETZKY: | think that's all we have, Your
Honor. Again, thank you, to everyone.

THE COURT: Al right. Thank you. M. Perillo, M.
Ho, anything el se on behalf of the union?

MR. PERILLO No, Your Honor, and thank you.

THE COURT: Al right. Thank you. There will be a
recess until Mnday norning at 10:00 a. m

(Wher eupon t hese proceedi ngs were concl uded at 1:53 PM
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UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on May 3, 2013 was filed on May 8, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: May 15, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:May 29, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: June 10,
2013.

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: August 6, 2013, unless extended by court order. However, during th
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services,
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 5/8/13

Copies Mailed To:
Brian C. Walsh, Bryan Cave LLP, 211 N Broadway Suite 3600, St. Louis, MO. 63102
Rev. 12/10
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