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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M SSOUR|
Case No. 12-51502

- - - - - - - - - - - - - - - - - - - - - X

In the Matter of:

PATRI OT COAL CORPORATION, et al .,

Debt or s.

Uni ted States Bankruptcy Court
111 South 10th Street
4t h Fl oor

St. Louis, Mssouri

August 20, 2013
10: 16 AM

BEFORE

HON. KATHY A. SURRATT- STATES
CH EF U. S. BANKRUPTCY JUDGE
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Motion of the Debtors for Entry of an Order Pursuant to 11

U S.C. Sections 363(b), 1113, 1114(e) and 105(a) and Fed. R
Bankr. P. 9019(a) Authorizing Entry Into Collective Bargaining
Agreenents and Menorandum of Understanding with the United M ne

Workers of America [ECF No. 4460]

Debtors' Motion for Supplenental DI P Financing O der

Aut hori zing, Pursuant to 11 U S.C Sections 363 and 364, (i)
Anmendnent to the DI P Financing, (ii) Engagenent of the First
Qut DI P Agent in Connection Therewith, (iii) Paynent of Fees
Rel ated Thereto, and (iv) Waiver of Bankruptcy Rule 6004(h)

Stay [ECF No. 4417]

Debtors' Third Mtion for an Order Extending Debtors' Exclusive
Periods Wthin Wiich to File a Plan of Reorgani zati on and

Solicit Votes Thereon [ ECF No. 4415]

Application of the Debtors for Authority to Enploy and Retain
GCP Legal Advisors, LLC as Special Cainms Adm nistration
Counsel for the Debtors Nunc Pro Tunc to July 15, 2013 [ ECF No.
4414]
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Application of the Debtors for Authority to Enploy and Retain
Duff & Phel ps, LLC as Val uati on Services Provider for the
Debtors Effective July 11, 2013 [ECF No. 4428]

The Salaried Retiree Conmttee's Motion to Approve VEBA Trust
and to Take Possession of Funds [ ECF No. 4409]

Omi bus Objection to dains 1449 and others (re Raleigh Mne &
I ndustrial Supply Inc.) by Debtor [ECF No. 4307]

Omi bus OGobjection to dains 2325 and others (re CSE Corp) by
Debt or [ ECF No. 4308]

Omi bus Obj ection to Aains 315 and others (re J.H Fletcher &
Co.) by Debtor [ECF No. 4309]

Debtors' Objection to Clains of Fairchild International [ECF
No. 4317]

Debtors' Tenth Omibus Objection to Cainms [ ECF No. 4331]

Debtors' El eventh Omi bus bjection to Cains [ ECF No. 4332]

Debtors' Twel fth Omi bus Qbjection to Cainms [ ECF No. 4333]
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Debtors' Thirteenth Omibus Cbjection to Cains [ECF No. 4334]
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EARANCES:

POLK & WARDWELL LLP

Attorneys for Debtors and Debtors-in-Possession
450 Lexi ngton Avenue

New Yor k, NY 10017

MARSHALL S. HUEBNER, ESQ

ELLI OTT MOSKOW TZ, ESQ.

M CHELLE MCGREAL, ESQ

BRI AN RESNI CK, ESQ ( TELEPHON CALLY)

CAVE LLP

Attorneys for Debtors and Debtors-in-Possession
One Metropolitan Square

211 North Broadway

Suite 3600

St. Louis, MO 63102

LAURA HUGHES, ESQ
BRIAN C. WALSH, ESQ
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2|| UNI TED STATES DEPARTMENT OF JUSTI CE
3 Ofice of the United States Trustee
4 111 South 10th Street
5 Suite 6.353
6 St Louis, MO 63102
7
8| BY: LEONCRA S. LONG, ESQ
9
10
11| KRAMER LEVI N NAFTALI S & FRANKEL LLP
12 Attorneys for the Oficial Conmttee of Unsecured
13 Creditors
14 1177 Avenue of the Anericas
15 New Yor k, NY 10036
16
17| BY: GREGORY GENNADY PLOTKO, ESQ ( TELEPHONI CALLY)
18 P. BRADLEY O NEI LL, ESQ
19
20
21
22
23
24
25
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CARMODY MACDONALD P. C.
Attorneys for Oficial Commttee of Unsecured
Creditors
120 South Central Avenue
Suite 1800
St. Louis, MO 63105

BY: GREGCORY D. W LLARD, ESQ.
ANGELA SCHI SLER, ESQ.

W LLKI E FARR & GALLAGHER LLP
Attorneys for Bank of Anerica, N A
as Pre-Petition Agent and Second CQut DI P Agent
787 Seventh Avenue

New Yor k, NY 10019

BY: ANA M ALFONSO, ESQ ( TELEPHONI CALLY)
MARGOT B. SCHONHOLTZ, ESQ ( TELEPHON CALLY)
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STAHL CONEN CROWALEY ADDI S LLC
Attorneys for Oficial Commttee of Salaried Retirees
55 West Monroe Street
Suite 1200
Chi cago, IL 60603

BY: JON D. COHEN, ESQ ( TELEPHONI CALLY)

ARVSTRONG TEASDALE LLP
Attorneys for Peabody Energy Corporation
7700 Forsyth Boul evard
Suite 1800
St. Louis, MO 63105

BY: STEVEN N. COUSI NS, ESQ
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LATHROP & GAGE LLP
Attorneys for Agent for Second CQut DI P Lender
7701 Forsyth Boul evard
Suite 500
St. Louis, MO 63105

BY: RANDY SCHERK, ESQ

LATHROP & GAGE LLP
Attorneys for Caterpillar Financial Services Corporation
and Caterpillar dobal Mning
7701 Forsyth Boul evard
Suite 500
St. Louis, MO 63105

BY: DANI EL D. DOYLE, ESQ.
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STI TES & HARBI SON PLLC

BY:

Attorneys for Argonaut |nsurance Conpany, |ndemity

Nati onal |nsurance Conpany, U.S. Specialty Insurance, and
West chester Fire Insurance Conpany

250 West Main Street

Suite 2300

Lexi ngt on, KY 40507

BLAI NE EARLY, ESQ.

KI RKLAND & ELLI S

BY:

Attorneys for Ad Hoc G oup of Notehol ders
601 Lexi ngton Avenue

New Yor k, New York 10022

STEPHEN HESSLER, ESQ ( TELEPHONI CALLY)
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MCGUI REWOODS LLP
Attorneys for the Chio Valley Coal Conpany
EQT Pl aza
625 Liberty Avenue
23rd Fl oor
Pi tt sburgh, PA 15222

BY: LEONARD J. MARSI CO ESQ ( TELEPHONI CALLY)

THE PREVI ANT LAWFIRM S. C
Attorneys for United M ne Wrkers of Anmerica
1555 North RiverCenter Drive
Suite 202
M | waukee, W 53212

BY: FREDERI CK PERI LLO, ESQ
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NI EMANN ROURKE LLC
Attorneys for Lexon Surety G oup and Aspen Anmerican
I nsur ance
1650 Des Peres Road
Suite 150
St. Louis, MO 63131

BY: JOHN W ROURKE, ESQ

DORSEY & VWHI TNEY LLP
Attorneys for U S. Bank National Association, as
I ndenture trustee to the Hol dCo notes
51 West 52nd Street
New Yor k, NY 10019

BY: ERI C LOPEZ SCHNABEL, ESQ
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1
2 || HUSCH BLACKVWELL LLP
3 Attorneys for Citibank N.A, First Qut D P Agent
4 190 Carondel et Pl aza
5 Suite 600
6 St. Louis, MO 63105
7
8| BY: MARSHALL TURNER, ESQ
9
10
11| MOONEY, GREEN, SAI NDON, MURPHY & WELCH, P.C.
12 Attorneys for UMM Plans and Trusts
13 1920 L Street, N W
14 Suite 400
15 Washi ngton, D.C. 20036
16
17| BY: RI CHARD C. WELCH, ESQ
18
19
20| UNI TED M NE WORKERS OF AMERI CA
21 18354 Quantico Gateway Drive
22 Suite 200
23 Triangle, VA 22172
24
25|/ BY:  GRANT CRANDALL, ESQ ( TELEPHONI CALLY)
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QOTSHAL & MANCES LLP

Attorneys for Citibank N.A, First Qut D P Agent
767 Fifth Avenue

New Yor k, NY 10153

JOSEPH H  SMOLI NSKY, ESQ
ANDREA C. SAAVEDRA, ESQ ( TELEPHONI CALLY)

DAY

Attorneys for Peabody Energy Corporation
Nort h Poi nt

901 Lakesi de Avenue

d evel and, COH 44114

JACK M NEWWVAN, JR , ESQ
PAULA W LSQN, ESQ
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PATRIOT GO EHRPORATION, ET AL.
15

PROCEEDI NGS

THE CLERK: The United States Bankruptcy Court for the
Eastern District of Mssouri is nowin session, the Honorable
Kathy A Surratt-States presiding.

THE COURT: Good norning. Please be seated.

Al right. This is the status hearing in the Patri ot
Coal Corporation case. Let ne get appearances first in the
courtroom

MR HUEBNER: Good norning, Your Honor. For the
record, | am Marshall Huebner of Davis Pol k & Vardwel | on
behal f of Patriot and its debtor affiliates. Wth nme in the
courtroomtoday are ny colleagues from Davis Polk, Elliott
Moskowi tz and M chelle MG eal.

THE COURT: Good norning. Good norning.

MR MOSKOW TZ: Good norni ng, Your Honor.

MR. WLLARD: Good norning, Your Honor. May it please
the Court, Geg WIllard and Angi e Schisler from Carnody
MacDonal d on behal f of the official unsecured creditors’
commttee. Wth nme at counsel's table is our cocounsel, M.
Brad O Neill, fromthe Kramer Levin firm

THE COURT: Good nor ni ng.

MR PERILLO Good norning, Your Honor. Fred Perillo
on behalf of the United M ne Wrkers of Arerica. On the
t el ephone today is the general counsel of the United M ne

Workers, M. Gant Crandal l.
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THE COURT: All right. Good norning.

M5. LONG Good norning, Your Honor. Leonora Long on
behal f of the United States Trustee.

THE COURT: Good nor ni ng.

M5. HUGHES: Good norning. Laura Hughes and Brian
Wal sh of Bryan Cave, |ocal counsel for the debtors.

THE COURT: Good nor ni ng.

MR. TURNER: Good norning, Your Honor. Marshall
Turner, local counsel for Ctibank as agent for the first out
DIP I enders. Also in the court is |ead counsel, Joe Snolinsky,
fromWeil, Cotshal.

MR, SMOLI NSKY:  Good norni ng, Your Honor.

THE COURT: Good nor ni ng.

MR. TURNER. And | believe on the phone is Andrea
Saavedr a.

THE COURT: Al right. Thank you.

MR. CQUSINS: Good norning, Your Honor. Steven
Cousi ns of Arnstrong Teasdal e, here representi ng Peabody Energy
Corporation. |1'mjoined today by Jack Newrman and Paula W son
of the Jones Day law firm

THE COURT: Good nor ni ng.

MR. CQUSINS: Thank you very nuch.

MR SCHNABEL: Good norning. Good norning, Your
Honor. Eric Lopez Schnabel of Dorsey & Whitney on behal f of

U S. Bank, as indenture trustee to the Hol dCo not es.
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THE COURT: Good nor ni ng.

MR. WELCH. Good norning, Your Honor. Richard Welch
with Mooney, G een, Saindon, Mirphy & Wl ch on behalf of the
UMM 1974 pl an.

THE COURT: Good nor ni ng.

MR, SCHERK: Good norning, Your Honor. Randy Scherck
fromLat hrop & Gage on behal f of Bank of America, as agent for
second out DIP lender. On the phone are |ead counsel Margot
Schonholtz and Ana Al fonso of the WIlIlkie Farr & Gall agher
firm

THE COURT: Good nor ni ng.

MR. SCHERK: Thank you.

MR. DOYLE: Good norning, Your Honor. Dan Doyl e,
Lathrop & Gage LLP, representing Caterpillar Financial Services
Cor poration and Caterpillar G obal M ning.

THE COURT: Good nor ni ng.

MR EARLY: Good norning, Your Honor. Blaine Early
fromStites & Harbison on behalf of five of the surety
conpani es: Argonaut |nsurance, Indemity National, Travelers,
U S. Specialty, and Westchester Fire.

THE COURT: Good nor ni ng.

MR ROURKE: Morning, Your Honor. John Rourke,
representing the Lexon Surety Group as well as Aspen American
| nsur ance.

THE COURT: Good nor ni ng.
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Al right. And then on the phone we have M. Resnick
on behal f of the debtors.

MR. RESNI CK: Good norning, Your Honor.

THE COURT: Good norning. M. Plotko on behalf of the
creditors' conmmittee.

MR. PLOTKO Yes. Good norning, Your Honor.

THE COURT: Good norning. M. Alfonso and M.
Schonhol tz on behal f of Bank of Anerica.

M5. ALFONSO  Good norning, Your Honor.

M5. SCHONHOLTZ: Good norning, Your Honor.

THE COURT: Good norning. M. Saavedra on behal f of
G ti bank.

M5. SAAVEDRA: Good norning, Your Honor.

THE COURT: Good norning. M. Hessler on behalf of
the ad hoc group of notehol ders.

MR HESSLER: Yes. Good norning, Your Honor.

THE COURT: Good norning. M. Cohen on behalf of the
official conmttee of salaried retirees.

MR. COHEN:. Good norning, Your Honor.

THE COURT: Good norning. And M. Marsico on behal f
of the Chio Valley Coal Conpany.

MR. MARSICO. Yes. Good norning, Your Honor.

THE COURT: Good nor ni ng.

Al right. Now that we have the appearances then, M.

Huebner, | thought we'd take up the docket in the order that
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It's printed.

MR. HUEBNER: Sure, Your Honor. W are working off of
an agenda letter, so if you'd -- | apologize. | just don't
know t he docket order entry, so if you' d prefer to do it in
that order if you would just tell nme what each matter is | wll
handle it as we hit them

THE COURT: All right. Not a problem And it |ooks
like a lot of the matters have been continued. Let ne go
through first. The first matter that appears on the printed
docket is the notion for authorization to assunme or reject
unexpired | eases. The STB and Arch Coal matter has been
continued to Septenber the 24.

MR. HUEBNER: That's correct, Your Honor.

THE COURT: All right. Then the third omni bus
obj ections to clains, there's been a notice and wi thdrawal by
the LRPB G oup by the debtor, but | have a note as well, that
that's been continued to Septenber the 24th.

MR, HUEBNER:  Yes.

THE COURT: Al right. The notion for relief from
stay filed by Kenneth Bevins has been w t hdrawn.

MR HUEBNER:  Hurray.

THE COURT: Al right. So that'll be denied. Then
the fifth omibus objections to clains, there have been orders
on sone matters and then the other remaining matters are

continued to Septenber 24th.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 4503 Filed 08/21/13 Entered 08/21/13 14:46:33 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHA EHRPORATION, ET AL.
20

MR. HUEBNER: Yes, Your Honor. The approach that we
continue to take for efficiency's sake is that anybody who
rai ses an i ssue we adjourn and try to work out consensually,
and we ask that the orders be entered as to all the rest so we
can continue to refine our clainms pool, which will be very
I mportant, especially as we nove into the third major phase of
t hese proceedi ngs.

THE COURT: All right. Thank you.

Al right. Then there's a notion for relief that was
filed by Gary Hudson. 1It's been reset to Septenber the 24th.

MR. HUEBNER: Yes, Your Honor.

THE COURT: The ommi bus objections to clains 1449 and
others, what are we doing with that? | have no note on that
one.

MR. HUEBNER: Your Honor, | think that my coll eagues
fromBryan Cave will be able to illumnate all of us on that
one.

THE COURT: Al right.

M5. HUGHES: Yes. Thank you. 1'd be happy to address
the clains issues, but if the Court would prefer to tal k about
the clainms issues together after Davis Polk has made its
presentation, then |I'mhappy to do that as well.

THE COURT: W can take them up now, because | see

M5. HUGHES: Ckay.
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THE COURT:  Yes.

M5. HUGHES: Yes. O all the objections that we filed
we recei ved one response froman unrepresented creditor, and so
as to that single objection we would ask that that be
continued. As to all the other clains objections that are on
t he docket today we've received no responses or have received
positive responses fromcreditors who agree with the substance
of the objections, and so we would ask that all of the
obj ections be sustained. |'mhappy to talk about any of them
in particular if the Court would |ike.

THE COURT: OCh, all right. The first one that cones
up is the objection to claim 1449 and others, and it references
Ral ei gh M ne & Industrial Supply Inc.

M5. HUGHES: That's right. There are a few claim
objections that | would refer to as single creditor objections,
as opposed to the omi bus ones. And we formatted themin that
way because we thought that it was nore efficient to handle all
of the different objections froma single creditor, to the
extent that there were various objections to raise --

THE COURT: Al right.

M5. HUGHES: -- in a single objection, rather than
requiring that creditor to keep track of all the different
omi bus obj ections that have been fil ed.

So as to Raleigh Mne we filed an objection to several

of their clains, although 1'd Iike to point out that the
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substance of the objections is not particularly unusual for any
of these single creditor objections. |It's just that, for
exanpl e, the clai mwuld have been raised agai nst a w ong
particul ar debtor, and that's what the objection seeks to
correct.

THE COURT: All right.

M5. HUGHES: So as to Raleigh Mne we received no
response. W would ask that the Court sustain that objection

THE COURT: Al right. Then I will sustain that claim
obj ect i on.

Al right. The next is the claimobjection as to
claim 2325 and ot hers regardi ng CSE Cor p.

M5. HUGHES: Yes, Your Honor. And exactly the sane
deal there. W received no response from CSE Corporation

THE COURT: Al right. Then I'll sustain the
obj ect i on.

Then there's the objection to clains 315 and others
regarding J.H Fletcher & Conpany.

M5. HUGHES: There we received a response from
counsel, and the parties agreed that the nost efficient way to
handl e the objections was to just have the proposed order
ent er ed.

THE COURT: Oh. Al right. Then | will sustain those
obj ections as well.

M5. HUGHES: Thank you.
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THE COURT: Then there was the objection to claim 799
and ot hers regarding Mtion Industries.

M5. HUGHES: That cl ai m objection was w t hdrawn, Your
Honor .

THE COURT: Oh. Al right. Then that'll be denied as
wi t hdrawn. Thank you.

Al right. Then on page 2 of the docket there was the
objection to claim 3421 and others regarding Fairchild
I nt ernational .

M5. HUGHES: Yes. And the substance of this was
handl ed by Davis Pol k for reasons of conflict, but | understand
fromDavis Polk that there has been no response, and so | think
that Davis Polk wll submt a proposed order on that.

THE COURT: Al right. Then I'll sustain those
obj ecti ons.

Then there's the tenth omi bus objections to clains
1288 and others. | see that there was a response by creditor
Nancy Smth.

M5. HUGHES: Yes. That's the one unrepresented
creditor fromwhomwe received a response, and so as to that
obj ection we would ask that the objection be continued, but as
to the other objections raised in the tenth omi bus we woul d
ask that the Court sustain the objections for |lack of a
response.

THE COURT: All right. Then we'll continue as to the
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one matter regarding Nancy Smith to the Septenber 24th date,
and then |'Il sustain all the other objections.

M5. HUGHES: Thank you.

THE COURT: Thank you. Then there's the eleventh
omi bus obj ection to clains.

M5. HUGHES: Yes, Your Honor. These are
insufficiently docunented clains, and there are six clains at
I ssue here. W received no responses fromany of the
creditors.

THE COURT: Al right. Then I'll sustain those
obj ecti ons.

M5. HUGHES: Thank you.

THE COURT: Thank you. Then there's the twelfth
omi bus obj ecti ons.

M5. HUGHES: Yes. And this deals with equity clains,
and so it's two holders of shares of stock who filed clains
agai nst the debtor, and so we received no responses on either
of those and ask that the Court sustain the objections.

THE COURT: Al right. Then I'll sustain those
obj ecti ons.

Then there's the thirteenth omi bus objections to
cl ai ns.

M5. HUGHES: And that is superseded and anended
claims. And there are fifteen clains at issue there. Again,

no responses fromany of the creditors. The exhibit, as we
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di scussed at the |ast hearing, shows the supersedi ng and
surviving claim so we would ask that the Court sustain the

obj ection as to those.

THE COURT: Al right. Then I'll sustain those
obj ecti ons.
Al right. | think that takes care of all the claim

obj ections then for today.

M5. HUGHES: It does, Your Honor. As to the fifth
omi bus obj ection, which the Court already nmentioned being
continued as to certain creditors, for purposes of the record,
if I may, 1'd like to just announce the nanes of a few
creditors --

THE COURT: Certainly.

M5. HUGHES: -- that have either had their claim
settled or that will have their clains continued to Septenber.

THE COURT: Al right.

M5. HUGHES: The fifth ommi bus objection |isted
several clainms to be continued to today, and as to sone of the
ones nentioned as adjourned clains in the order that was
entered, Guyan Service Conpany has been settled and the
obj ection has been withdrawn. C & A Cutter Head was settled,
and we submtted a proposed stipulation | ast week.

THE COURT: Al right.

M5. HUGHES: Al pha Records Managenent has been settled

and the objection withdrawn. And then Hawt horn Bank was
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settled and we submtted a stipul ated order |ast week.

THE COURT: All right. Thank you.

M5. HUGHES: Then, as to the other creditors who had
adjourned clainms in that fifth omibus objection, Robert Johns,
the trustee for Panther Branch, we have settled that, and we
plan to submt a supplenental order on that fifth omni bus
objection later today resolving that objection.

THE COURT: All right.

M5. HUGHES: And then the same for Petrol eum Products.
And then there were two creditors that were inadvertently |eft
off of the adjourned clains list fromthe fifth omi bus order,
and so the supplenental order will actually bring those back.

THE COURT: All right.

M5. HUGHES: And those creditors are Continental Bank
and Tire Centers LLC

THE COURT: Al right.

M5. HUGHES: And the renaining clains are adjourned as
noted on the agenda that we submtted.

THE COURT: All right. Thank you.

M5. HUGHES: And that's all.

THE COURT: Al right. Thank you, M. Hughes.

M5. HUGHES: Thank you.

THE COURT: Al right. Then that brings us to the
notion to approve the VEBA trust and to take possession of

funds, filed by interested party, official conmttee of
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sal aried retirees.

MR HUEBNER: Yes. And, Your Honor, that is soneone
else's notion, so |l wll leave it to themto present it.

THE COURT: Al right.

MR COHEN: Good norning, Your Honor. This is Jon
Cohen. | will be presenting that notion this norning.

THE COURT: Yes. You may proceed, M. Cohen.

MR. COHEN: Thank you. Let ne indicate that while
can hear the other callers very well 1'm having great
difficulty hearing the courtroom proceedi ng, so, please, if you
get frustrated because you can't interrupt ne just, maybe, give
a hol ler.

THE COURT: All right. Thank you, M. Cohen.

MR. COHEN:. Your Honor, the notion to approve the VEBA
trust and to take possession of the funds, it was being
presented, in large part, because while there was an order
entered on April 26th of this year reflecting a resolution of
the Section 1114 dispute between the retiree conmttee and the
debtors, it only provided in a very broad nmanner that the
retiree conmttee was to set up and equitably adm nister a VEBA
trust, but because of the way that the process worked and the
type of order that was entered it didn't reflect any materi al
details as to how the nonies received by the commttees would
be specifically utilized or what specific entity would

adm ni ster the funds received fromthe debtors after the
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retiree conmttee was no | onger an ongoing -- an entity.

Additionally, while the April 26th order reflects that
the retiree conmttee could, or was enpowered to ask the
debtors to cooperate to have remaining and future life
i nsurance funding redirected into health insurance benefits,
there was no nechanismfor the retiree conmttee to notify the
affected retirees or to determne if there were any objections
to this process fromthe retirees that were going to be
i mpacted by such a decision. Moreover, the retiree conmttee
did not want to conmt to conpleting a design of a new welfare
plan until there was transparency of its intentions and a
process where it could put its proposed welfare plan out to the
retirees for feedback

| will acknow edge at this point that we have received
positive feedback fromseveral retirees informally but have not
recei ved any objections formally or informally from any
retirees.

Consistent with the notion, the retiree conmttee
seeks perm ssion to enter into the VEBA trust docunent that was
attached as Exhibit Bto its motion. That VEBA trust wl|
allow it to take the nonies provided by the debtors' estate and
thereafter into a VEBA trust to provide benefits to the
affected retirees on a tax-free basis; and that same agreenent
defines the eligibility and the proposed use of the funds to be

adm ni stered by the retiree conmttee.
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Al'l of the noney placed into the trust will be used to
provide for a health reinbursenent type nmechanism which will
be limted to providing reinbursement to the affected retirees
for COBRA prem um costs that they may incur, reinbursenent of
nonenpl oyer sponsored Medi care gap i nsurance prem uns, Or any
ot her type of nonenpl oyer sponsored third-party health
I nsurance prem uns.

The VEBA trust will further utilize a precise
mat hematical fornmula to equitably distribute on a weighted
basi s reinbursenent noney to retirees, with pre-Medicare
retirees receiving a weighted balance to provide them greater
benefits in recognition of the greater inpact of their |oss of
benefits as conpared to the Medicare group

Pursuant to the VEBA trust that the commttee seeks
perm ssion to enter, the retiree commttee will appoint a board
of trustees, that will be conprised of salaried Patriot
retirees, to admnister the VEBA trust going forward. And that
will be the entity that the retirees will have to or will, |
guess, have the benefit of utilizing in the future after the
retiree conmttee is disbanded in conjunction with the eventua
emergence of the debtor fromthis bankruptcy proceeding.

Accordingly, Your Honor, the retiree commttee
requests that this Court grant the retiree's notion

THE COURT: All right. Thank you, M. Cohen.

Li kewi se, the Court has received no witten objections to the
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notion. Are there any parties in the courtroomthat wish to be
heard regarding this notion? Al right.

And are there any other parties on the phone, besides
M. Cohen, that wish to be heard on this matter?

Al right. Then hearing none, M. Cohen, | wll grant
the notion and approve the VEBA trust.

MR. COHEN: Thank you, Your Honor. | did realize this
norning that | did not circulate a proposed order to the core
group, and if Your Honor would agree | will do so with the core
group in the next day or two, nmake sure that there's no
objection to the | anguage, and include the trustee and then
present that order to the Court.

THE COURT: All right. That'll be fine, M. Cohen
Thank you.

MR COHEN: Thank you very nuch.

THE COURT: Al right. Next is the application to
enpl oy GCP Legal Advisors as special clainms admnistration
counsel .

MR. HUEBNER: Yes. Yes, Your Honor. For the record,
there are no objections to that notion. This is yet another
cost-saving device that Patriot is enploying. Essentially,
they're hiring an individual to work at the conpany on cl ai ns
matters, which will be nmuch cheaper than havi ng outside
prof essionals, even the | ower cost outside professionals that

the conpany has, so -- it's not really afirm It's really a
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guy, who works through a firm but hopefully will save the
conpany a whol e bunch of noney as conpared to having we
slightly higher-priced hourly professionals and ot hers working
on claimresolution issues.

And there were no objections. The objection deadline
passed a while ago. And we ask that the order be entered.

THE COURT: All right. And that's ny only questi on,
M. Huebner, is that's howit's going to work? The cl ai s,
then, are going to go to GCG and not remain with Davis Pol k or
ot her counsel ?

MR, HUEBNER  Yes. It's --

THE COURT: They'll work it all out. | have concerns.
| realize that certainly the hourly rate is cheaper, but |
wanted to make sure that we weren't being duplicative --

MR, HUEBNER:  Yes.

THE COURT: -- of what woul d be done.

MR HUEBNER: Yes. So the answer is, Your Honor, it's
some and sone. (Qoviously there's sonme very large matters of
whi ch Your Honor is aware, sone of the adversary proceedings
and the Ii ke and sone of the larger omibus clains. And
outsi de counsel will still be filing the notions; by and |arge
Bryan Cave and not Davis Pol k. W' ve already shifted al nost
all of the clains work over to Bryan Cave, because it's just
the right way to approach things.

The individual underlying GCP is really nore in the
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nature of an in-house enpl oyee who w Il be working al nost full-
time on clains-related matters, which should hopefully cut down
very substantially. A lot of the negotiations he can have
directly and nmerely then tell the outside counsel |'ve resolved
it at this nunber. Put that on the next objection. O this
one they just won't resolve. File the objection. So he won't
be the outside counsel of record to the Court, but hopefully he
can clear away a trenendous anmount of the underbrush at nuch
cheaper rates, leaving us, and primarily Bryan Cave, and only
in rare instances Davis Polk, only to deal with, sort of,
what's left that --

THE COURT: All right.

MR HUEBNER: -- he wasn't able to resolve and needs
the full legal process to bring the issue to a cl ose.

THE COURT: Al right. Al right. That answers ny
questions. Al right. | have -- as you've indicated there
have been no witten objections, so | will approve the
application, then, to enploy.

MR. HUEBNER: Thank you very nuch, Your Honor.

THE COURT: Thank you. All right. Next is the third
notion to extend the exclusivity period.

MR HUEBNER: Yes, Your Honor. Here, as well, there
were no objections. This was discussed with the creditors
commttee. Qobviously all interested parties had a right to see

It, and we're very happy to report that our ninety-day
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ext ensi on i s unopposed/ supported, depending on your point of
view, and | don't -- if you'd like I could expand nore, but I
think it's relatively straightforward, and we woul d ask that
t he order be entered.

THE COURT: Al right. And, as you've indicated,
there's been no objections, so I'll grant the notion and extend

the exclusivity period. Thank you.

Al right. Next is the notion for a supplenental DIP
financi ng order.

MR HUEBNER: Yes, Your Honor. So, there, as well,
t here have been no objections, as is typically the case. The
core parties in this case, including, obviously, the creditors’
commttee and other interested parties know what's goi ng on
here and, unsurprisingly, liquidity, liquidity, liquidity is
the lifeline of a conpany in Chapter 11. |If liquidity is not
there, essentially, it is game over, and you go into a very
scary and different type of bankruptcy than, hopefully, the one
that we will be on until the very end.

W, essentially, as | think was presaged sone tine
ago, knew that we would need EBI TDA relief in the sumrer, which
has come to pass exactly as we predicted. As Your Honor may
remenber, there was even sone di scussion about the specific
covenant and the upcom ng need to get relief fromit at the
1113 trial and what it nmeant for the debtors. And the good

news is as we candidly predicted, |I believe, at that trial, we
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needed relief froma single covenant, albeit a very inportant
one, since EBITDA is a commonly used and sensitive financial
metric in credit agreenments, in particular in the bankruptcy
and di stress space, because you're | ook at, sort of, earnings
net of certain issues.

So the DIP amendnent is relatively straightforward.
There are, really, two changes. One, we have relief of the
nature that we needed on the EBI TDA covenant. Two, in order to
continue to pace us our DIP already has a variety of mlestones
init, including a, sort of, triggered extension that's com ng
up, hopefully, in Septenber, assum ng, as we hope and expect
to, to neet the conditions. The |lenders, in order to keep us
on pace, to the pace that we believe we're already on, did ask
that we insert a new covenant that we have, essentially,
commtted financing for our exit by Cctober 31. W certainly
hope and expect to do that, and so we agreed to that covenant.
Obviously if things go on a different track than we hope and
expect we'll have to have a conversation wth them But part
of the package of certainty that this is nmoving in the
direction that they are |ooking for, on the originally expected
timeline, which does have a backend of Decenber 31 of this year
as the current maturity date. 1In the real world we would nore
or less need to have financing by Cctober 31st to get closed
and funded and exit by Decenber 31 anyway, so, frankly, we

don't viewthis as particularly onerous. W viewit as, sort
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of , our schedule, and if they insisted on it being a covenant,
| nmean, you always |ike fewer covenants rather than nore, but
it was certainly sonething that we felt that we could live
Wit h.

Qoviously there are certain fees involved in the D P.
The financial markets are what they are, and, obviously, the
view of lenders in general is that this was the package of
econom c expectations | had when | did this facility. If you
are not meeting those expectations nmy risk profile is
different, and changes in risk profile generally result in
conpensati on changes as wel .

There is a conbination of fees to the |lenders that are
public and described in the notion, and then there is a
confidential engagenent letter that the Court and the core
parties have all seen. And other than that, the structure and
priorities of the DIP and the D P financing order are
unchanged, which is great news for everybody, because,
obvi ously, know ng that we have financing until the end of the
year has al ways been a bedrock of this case and the tinetable
that you need to reorganize a nmultibillion dollar enterprise.

So, we ask, unless sonebody surprises me with an
unher al ded, procedurally inproper objection, which will make ne
very upset, that | can say that there is no one who is | ooking
sideways at this, and we'd request that the order be entered.

THE COURT: All right. Certainly there have been no
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witten responses. Are there any parties in the courtroomthat
wi sh to be heard on this notion? Al right.

Are there any parties on the phone that wish to be
heard on this notion?

Al right. Then hearing none | will grant the notion.

MR. HUEBNER: Thank you very nuch, Your Honor.

THE COURT: Thank you. All right. Next that brings
us to the notion to expedite hearing on the application to
enpl oy Duff & Phel ps, LLP (sic) as valuation services provider.

MR HUEBNER: Sure. And, Your Honor, there, as well,
this is part of the exit planning. There are a variety of very
techni cal accounting things that need to be done in connection
with exit. There's sonmething called fresh start accounti ng,
that for nore than twenty years | have nmanaged never to
under stand, sonething that | really hope to continue until the
end of ny career, but luckily other people do understand it,
and those people include people |ike Duff & Phelps. And
obviously we viewthis as a positive sign that we are begi nning
to work with greater focus and detail on the nechanics that are
necessary to actually get Patriot, wth all due respect, out of
your courtroom and back into the wi nds of reorgani zed comerce.

THE COURT: Al right. | have seen no witten
objections to the application. Are there any parties in the
courtroomthat wish to be heard regarding this application?

Al right.
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Are there any parties on the phone that wish to be
heard regardi ng this application?

Al right. Then I'lIl grant the notion to expedite the
hearing and 1'l|l approve the application to enploy.

MR. HUEBNER: Thank you very mnuch, Your Honor

THE COURT: Thank you. And then that brings us to the
notion to expedite hearing and the notion for order regarding
t he new col | ective bargai ning agreenent.

MR HUEBNER: Yes. So, Your Honor, let ne begin wth
the notion to expedite. Let me begin, as is very often
appropriate in this and other fast-noving | arge cases, by
thanking the Court and the Court's staff. Coviously there is a
| ot going on on this notion and this case in general. As we
said, and we neant it, obviously, on our notion to expedite,
the timetable is absolutely critical here, and, frankly, there
are many very, very tired people on this side of the bench who
have been wor ki ng even during the hearing to continue
finalizing all the various docunents. W know of no
objections. W actually discussed the schedule with certain of
the key parties in the case prior to even calling chanbers and
asking if such a schedul e woul d be possible. Cbviously a
settlenent that is a variant of matters that were heard very
extensively, with full notice to many people, is very different
than a brand new t hing nobody's ever heard of. And, as I|'I|

describe in a few mnutes, there -- obviously, the terns are
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wel | described in the notion, and many of themw | | ook
relatively famliar, based on things that people have heard in
the past. Most inportantly, we know of no objection. W
bel i eve that we got everybody on side with the schedul e, as
well as, as |I'l| describe in a fewmnutes, with the nmerits,
and knowi ng of no one who thinks that this matter should not be
heard today, we ask that the notion to expedite be granted.

THE COURT: Al right. And then I'll grant the notion
to expedite the hearing.

MR. HUEBNER: Thank you very mnuch, Your Honor

So that brings us to, hopefully, the |ast but not
| east for today's hearing, which is the fabul ous and i nportant
and wonderful and m | estone news that we have reached a
settlement with the UMM that resolves the issues that are
between us. | was sort of getting very excited to announce and
rem nd the Court that | prom sed you in the beginning that we'd
nove heaven and earth to settle matters, and then | just have
one little settlenent, and Ms. Hughes gets up, and she has,
like, forty-one settlenents today to announce, and | feel |ike
I"mjust, sort of, |ike, piker by conparison.

But this is a rather inportant settlenent, and so |'d
like to take, if | can, a few mnutes just to explain, kind of,
where we ended up

THE COURT: Certainly.

MR. HUEBNER: There are quite a few noving pieces,
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i ncluding things that were noving until about m dni ght | ast
night. W did send over to chanbers very, very first thing
this norning a black-1ine of the order and the other docunents.
| thought that what | mght do in a fewmnutes is actually
wal k through very quickly the primary changes to the order. |
think they really should not be objectionable to any party, and
they were continuously circul ated over the course of the |ast
three days to the bondhol ders, the creditors' commttee, of
course the union, the first lien DIP | enders, the second lien
DIP |l enders. So this was not sonmething that any primary party-
in-interest, as we think about themas seeing for the first
time; rather, | can assure you to the bottom of my heart and
soul, that every single word of this order was extrenely
carefully negotiated and focused on by many parties. W were
often, sort of, playing a little push nme, pull you, as sonebody
wanted it nmore like this, and sonebody el se wanted it nore |ike
that, and we ended up very happily. And it was a rather
| abori ous and conpl ex process to actually bring everybody on
side with a single formof order that ultimately net
everybody' s needs.

So, we have a fully consensual deal with the union
This is, obviously, one of the nost significant, if not the
singl e nost significant, developnent in these cases. As Your
Honor knows, al nost half of our mning workforce is unionized,

and knowi ng the certainty of both your cost structure on the
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| abor side -- since |abor is possibly the single greatest cost
Input in mning coal -- but also having, as we said at the 1113
hearing, and we neant it then, multiple years of stability of
your cost structure; you can't go to the financial nmarkets and
ask themto fund you and to fund your exit unless they know
what your cost structure |ooks |ike and they can exam ne and
anal yze your business plan and get confortable that that cost
structure is a viable one that they are confortabl e funding.

So, essentially, sort of |like when you're doing a
renovation and the floors aren't in yet, there are just |ots of
things that you just cannot do at all, as inportant as they are
and as tinme-sensitive as they are, until the base |ayer is
finished. And so this is a critical mlestone that will then
free us to run at rather high and intense speed to then go
figure out the capital structure, the financing issues, the
exit financing structures, et cetera.

W' re very happy to report, as may have been seen from
public news reports, that the ratification vote took place | ast
Friday. W all owe our union brethren a great debt of
gratitude as a process matter, because once the deal was agreed
to, which, itself, was a very lengthy and conpl ex process, they
did nove with extrenme speed to comunicate it, through sone
extraordinary efforts, including hundreds and hundreds of
peopl e attending town hall neetings with personal presentations

by President Roberts in one venue, his chief deputy, | believe,

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 4503 Filed 08/21/13 Entered 08/21/13 14:46:33 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT COAL EERPORATION, ET AL.
41

i n anot her venue. And then they scheduled the ratification
hearing in advance of this hearing so the Court would know t hat
we were not here on an idle errand, but rather that,
essentially, the two conditions precedent to the deal going
effective, one is, obviously, the approval of this Court, which
I's our signature being able to be tendered. The second is the
approval of the nmenbership, which is the union's signature
bei ng able to be tendered. And so one of those two pieces is
now in place at a very high |evel

There should be no m stake. This is a painful and
concessionary contract. That's just Patriot's financial
situation, as | think everybody understands, and the fact that
the union nenbership ultimately understood that, and at very
high levels -- and eighty-five percent is a very high level, |
think, for alnost any ratification vote -- but for one that,
unfortunately, rolls back and has sone takeaways in it is, |
think, nmore remarkable yet in ternms of people understandi ng
that, unfortunately, everybody has to do their part if Patriot
Is to survive, which we hope and believe that it wll.

So, you won't be surprised, Your Honor, that since
May, as we told you, we were not going to seek to inpose the
Court's ruling, but, rather, we would seek to use it as, sort
of, the new framework within which to continue our tirel ess
efforts to reach a consensual settlenent with the UMM, which

we did. And so there were negotiations going on, | would say,
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virtually every week, and in many cases, nultiple days a week,
al nrost -- maybe not quite -- but al nost continuously since Your
Honor's ruling; and ultimately they led to the deal that is
bef ore us.

So, fundanmentally, what is the deal? The dea
provides 130 mllion dollars or so per year of savings conpared
to our preexisting CBA and rel ated obligations over the next
four years. The changes that were nade were nmany, and they
were neant to address the needs and requirenents of the UMM,
specifically with how the savings got inplenented, and we noved
a |l ot of pieces around and found creative ways to do things a

little bit differently, while, at the sane tinme, enabling us to

realize the vast majority, | think, probably, actually, nore
than eighty-five percent -- ironically, it's about the sane
nunber as the ratification -- of the dollar anpbunt of savings

t hat we needed.

The settlenent, fundanentally, is enbodied in three
docunents. One is a new formof collective bargaining
agreenent, which is a very, very lengthy conplicated docunent.
The second is a nmenorandum of understanding, or MOU. That sets
forth a bunch of the primary agreenents between the parties
that are not, really, sort of, core |abor contract matters. It
doesn't have work rules and wages and shift differentials and
overtime and holiday. That's all in the CBA. The MW deal s

with sone of the nore businessy, structural, sort of,
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Bankruptcy Code related things that it was appropriate to do in
a separate docunent, because the MU, frankly, will not live
forever in terms of its operative terns. Mst of its terns
really relate to the deal and the restructuring, as opposed to
that very large, conplicated, organic being known as the CBA
that governs the daily |ives, wages, and benefits of thousands
of people on a day-to-day basis.

And then the third docunent, Your Honor, which |I'm
going to talk about in a few mnutes, because it's a little bit
funky, is the VEBA fundi ng agreenent or the VFA, which was
negotiated, really, over the |ast several days. W were all
sprinting on that one to get it done in tine for the hearing.

So, as Your Honor knows, the union jointly represented
and represents both the active workers under 1113 and the
retirees, who are UMM retirees, unlike M. Cohen, who we heard
froma few m nutes ago, who, of course, represents the nonunion
retirees. The union agreed at the beginning of the case, and
was and is the representative of the UMM retirees.

So the 1113 settlenment, fundanentally is in the CBA,
and that is what reflects the new savings and work rul es and
wage structure and paid time off and holidays and shift
differentials and all sorts of things, probably a Iist of about
a hundred long of the things that were addressed in the new
CBA.

Al so very inportantly, Your Honor, is that we are
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staying in the 1974 pension plan. As Your Honor renenbers,
there was a fair anmount of discussion about the benefit plans
at many junctures in this case, and what we said all along was
as long as we can get confort that our pension rates will not
rise to an unsustainable | evel that woul d nake wi thdrawi ng from
the plan and potential paying those out over tinme under ERI SA
just sinply cheaper and nore sustainable for us than staying in
the plan, we would be delighted to stay in the plan. W have
no i nherent desire to withdraw. W just need to be able to
afford it and have a business plan that the nmarket believes is
fi nanceabl e.

So happily, in, | think, what is probably the only
truly confidential side letter, because for lots of reasons
It's not appropriate to nake the precise terns of the union's
agreenents with us on the pension issues public, because this
is a multienployer plan, and there are |lots of other people
i nvol ved as well, we were able to hamer out the terns of the
assurances that we need with the union, and happily, while we
are still withdrawing fromthe two smaller plans, the bonus
plan and the '93 benefit plan, the big plan, the pension plan,
whi ch was al ways, sort of, possibly the main event in this
case, and Your Honor heard the funds say there could be over a
one billion dollar joint and several claim and that would
dilute everybody el se's recoveries and possibly dilute them

down to zero, and there were |lots of reasons why the stars
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aligned into having us stay in the plan, and we're very
delighted to announce that we were able to do so.

In fact, ironically, it is the continued prema for
that plan that actually account for the majority of the spread
between 150 mllion dollars in savings originally contenplated
by our 1113 proposals and the 130 mllion ultimtely achieved.

Then there is the 1114 settl ement, Your Honor, which
at its base, provides for the transition of both the provision
and the administration of retiree benefits to a newy
establ i shed by the UMM VEBA trust.

So, again, this is a conplicated deal, and I'monly
summari zing at a very high level, but, sinply stated, through
the end of this year, through the end of cal endar year 2013,
the debtors will continue to provide their retiree benefits.
There are a variety of funding sources for that that are set
forth in the VEBA funding agreenent. There's there fifteen
mllion dollars that was al ways part of our -- even 1113
proposal -- 1114 proposal, rather, excuse ne -- in the early
days, and there are other funding sources there to address
that, but as a matter of nechanics, we are still providing the
benefits, because getting a VEBA up and running and having it
actual ly buy insurance for thousands of people and send out
notices and transition the coverage, and where do prem uns get
paid, and who is admnistering it, is just a conplicated issue.

It's not sonmething that you can turn on in a matter of a week
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or two or three or four. And, so, as a matter of accommopdati on
as part of the global deal, while we had originally

contenpl ated being out of the retiree healthcare benefits

busi ness, frankly, by this sumer, possibly even now, we
agreed, as part of the negotiation, to continue that function
until the end of the year

Then, Your Honor, starting on 1/1/14, the VEBA itself
Wi ll provide -- admnister the benefits. There is a |ot of
detail in Article 20 of the CBAs, which was a very carefully
cal i brated and negoti ated structure, because there were a | ot
of different issues at play here. But fromthe economc
perspective, the debtors, |I think -- a probably a reasonabl e
way to super-sunmarize it, and | don't think this should be
parsed too carefully, because the docunents speak for
thenselves -- but | think it's fair to say that the debtors
don't have further economc liability for retiree benefits
after January 1st, 2014, with the caveat there's a | ot of
structural stuff in there that probably I would only ruin if |
tried to summari ze it, because every word was very carefully
negot i at ed.

And then right now, what the VFA provides is that the
debtor is going to fund the VEBA through a contribution of
between thirty-five to thirty-eight percent of the equity of
reorgani zed Patriot. That's prong nunber 1. Your Honor

probably renmenbers, thirty-five percent was our offer as part
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of proposal nunber 5. There are certain circunstances related
to whether our friends at Peabody and to what extent they
continue to pay for the so-call ed Peabody assunmed group that
will result inthe thirty-five percent going potentially as
high as thirty-eight percent. So that's prong nunber one of
the funding fromthe debtor in the VFA, which is the equity

pi ece.

Then again, as may be renmenbered fromthe trial, the
two ot her pieces, we stuck to what we said we were going to.
It'd been negotiated into a formthat's now reflected in a
docunent. There are per ton royalty paynents that go to the
VEBA based on the tons of coal that are m ned on an annual
basis. And there is a profit-sharing nmechanismto allow a
union to share in what hopefully will be upside as the coa
mar kets recover, and Patriot, god willing, with its new
sust ai nabl e cost structure, is able to benefit fromthat rise
in market pricing and profitability.

But | also want to be clear, because |I think that we
shoul d | eave nobody with a msinpression, that while it is an
unbelievably critical first step, the VEBA fundi ng agreenent,
inits current form is not the last step. Because the union
ultimately does not want equity. Equity doesn't buy health
I nsurance next week or next nonth or next year; cash buys
heal t h i nsurance.

And so there's a conmtnent, and the way the docunents
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are structured, are that there is a contenpl ated anendnent to
be comng to the VFA in which we all will be working together
as hard and as fast as we can to seek to nonetize possibly all
three el enents of the current consideration provided for in the
VFA.  And so what the union has in there is they have a
termnation right of the CBAif we are unable to ultimtely al
reach agreenent, which obviously will involve third parties who
have cash, since we don't have cash, right, of the nature and
amount that the union, | think, would like to see go into the
VEBA. And so now that we have our cost structure fixed,
essentially, we can now turn together back to the market, to

ot her market participants, and say okay, here's the structure,
here -- essentially, | mean, we're kind of hanging a "For Sale"
sign as it were, on the consideration being tendered to the

uni on under the VEBA, and the union has a contractual right to
have that sal e agreed to.

And so the two termnation conditions in the CBA that
relate to the as-yet-to-be-found-and-negoti ated anendnent to
the VFA relate both to the ability to reach an amendnent that
provides themw th satisfactory paynents in the first place,
and then secondly, just to keep everybody honest -- which we
had certainly no problemat all with -- there's a concept that
appears a few times in the docunents, that the initial investor
paynment under the anmended VFA has to be tinely nade.

Soif -- I"Il just make stuff up, this is
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hypot hetical, just to sort of save the point -- if they find
sonebody that agrees to buy their stock for X mllion dollars
under the followi ng structure, and the first paynent is to be
made on the effective date in the amount of one-fifth of X
mllion dollars, that paynent has to actually be nade on the
effective date, as was pronmised to themin the anendnent to the
VFA, and if it's not, they have the termnation right of sort
of the whol e deal

So this is an elenent that is still to cone. And
|l ook, we live in a real world. Nobody knows right now, because
we can't know yet -- we just laid the floors. Now we've got to
go kind of build the cabinets. W don't know the formor the
val ue of this nonetization effort, because that's what we're
now going to enbark on right now as part of the debtors
overal |l capital structure for energence, which itself is not
yet known. How nuch is debt? Do we do preferred stock? Do we
do converts? \What does it all look |like? How does the union's
piece fit into that?

Those things just can't be known yet. It's not |ike
sonmeone knows them and we're not ready to describe them W' ve
only inked this deal; the deal was ratified one business day
ago, literally Friday night. 1t's now kind of basically
Tuesday norning, last | checked. So that's the next big thing,
which is nowto figure out on the union side, as part of our

overall capital structuring, what we can get fromthe market in
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terms of securities, capital structure, et cetera, and then
what the union's piece of that |ooks |like. And that will be
reflected in an amended VFA.

So in terms of the law, Your Honor, | mean, there are
no objections, so | don't think I will spend nore than about
twenty seconds on the law But this is a 9019 settl enent of
i nordinately conplicated matters. | think if | were to tick
down the factors for 9019, every one of themwould be sort of
l'i ke in the no-brainer grand-slam category.

The issues are extrenely conplex. They would be
brutal to litigate. The union obviously does, in their view,
and I|'mnot going to say to the contrary at this juncture, have
the right to call a strike that could be fatal for the conpany,
If the issues were not resolved. And it just resolves so many
things in this case and enables us to nove forward.

And so again, | won't really say nore than that, but |
think that both under 363 and under 19 (sic), it is just sinply
beyond any possi bl e question that the | egal standards have been
nore than anply satisfied.

Your Honor, what | would propose to do now, if it
mat ches the Court's desires and pleasure, is to just quickly
wal k through a black-1ine of the order. W of course had
copi es and have copies available in court. This is against the
version that was filed on the GCG Wb site at the tinme of the

initial filing. They're really virtually all in the nature of
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clarifications, Your Honor, with the one structural change
which is relatively subtle, that now there is an actual VFA,
al t hough, again, it is subject to anendnent and change, as
opposed to the VFA also being in the "to cone" category.

The way it works now is that amendnent nunber one to
the VFA, what | think of as the nonetization anendnent, that's
what's nowin the "to cone" category. So the order needed a
fewlittle tweaks to acknow edge the fact that there is
actually a VFA now, it's not just sonething that we sort of
hope to do.

So woul d that be okay, Your Honor, at this juncture --

THE COURT: Yes, certainly.

MR. HUEBNER: -- to quickly walk through the bl ack-
l'i ne.

THE COURT: Um hum

MR HUEBNER: So | woul d begin on page 2, Your Honor.
So the first change is what | just said. It's just -- now, it

just contenplates that there is an actual VFA. The second

change which -- we live in a paranoid world these days. So
sonme people were of the viewon all different sides -- it
wasn't just one party -- that they didn't want there to be any

question that the generic further assurance |anguages in there
"take such further actions", sonehow gave us the authority,
rat her sneakily |I would note, if anybody thought it was going

to do that, to go and do sone huge anmendnent and rai se a bunch
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of noney and give liens and all sorts of stuff |ike that.

So we were delighted to add in the end, once we
under st ood what the parties' concerns were, because they were
| egiti mate and we were happy to address them that nothing in
t he paragraph exenpts the debtors from seeking approval for any
transaction that requires such approval under the Bankruptcy
Code.

So we know what 363 neans. W know what ordinary
course is. If it's outside the ordinary course, which I'm
guessi ng any material anendnent to the VFA that says in lieu of
equity you' re getting X gazillion dollars, I would be hard
pressed to inmagi ne any | awer on the planet would ever say that
that's ordinary course. And we wll very likely be back before
the Court if and when we are fortunate enough to have a
noneti zati on amendnent that turns one or all of the forns of
consi deration in the VFA into cash.

On the top of page 3, Your Honor, that's just
mechani cal, now that there is a formof VFA  The next one, the
union just wanted to nmake it clear, which was correct, that
until the new docunents are actually signed, they're not valid
and binding. So they now have the authority to sign them by
virtue of their ratification vote, assum ng that Your Honor is
willing to enter the order, we will have the ability to sign
them And then we will go sign them and then they will be

bi ndi ng and effective.
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The next paragraph changes sort of basically say the
same thing. They're just rem nding us that the docunents have
their terns and conditions and need to be executed, which they
will.

On the bottom of page 4, Your Honor, the union, again,
they sort of viewthe we are all now done and the deal is as we
woul d have it to be, and now we're just back to being a regul ar
conpany and a regular union with a CBA, is the date on which
t he pl an has gone effective, because the plan -- one of the
other remaining termnation conditions, is that the plan cannot
be inconsistent with the CBA, which of course it won't and it
can't, as a plan's a plan and a CBAis a CBA. And | can't even
I magi ne how t hey woul d be inconsistent, and that they get this
Initial investor paynent.

So what the change on the bottom of paragraph 4 does,
it triggers, essentially, the effectiveness of the releases to
the day that both of those two things have happened, that the

initial investor paynent is nade to them again, a termthat

doesn't -- we don't know it neans yet, but it's whatever the
first paynent is -- let nme just back up and say it |ike this.
In the real world, | think we all think that if the
union is able to nonetize -- let's just for sinplicity's sake
say -- the equity in the current formof the VFA it may well
not be sonebody saying here's paynent in full; 1'Il take your
equity. It'll be a paynent streamover tine that in |lieu of
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equity you'll get the follow ng paynent stream

And so the initial investor paynent, which if | were a
betting man, | would bet would get paid on the effective date
of a plan, and the union does not want it to happen after that,
which we agree with that -- that's sort of like a very
i mportant trigger date -- so that's what this initial investor
paynment concept neans, which we all have di scussed at great
| ength and agreed to which is, if there's a stream of paynents,
the first paynent has to be nmade as the triggering event for
the term nation right under the CBA to sunset, and the rel ease
and the other sort of "we are now done" type provisions |ike
the one |I' mdescribing now, to becone effective.

Paragraph 5 is just nore words for the rel ease and
I ndemmi fication provisions. And then on the top -- sorry, |
meant, page 5, Your Honor. | apol ogize --

THE COURT: Um hum

MR HUEBNER: -- they're not paragraph nunbers.

And then the final change is on page 7. So | want to
explain it just for a mnute so that | hope that it will be
fair to everybody, and | apol ogize if anyone who is involved in
this negotiation feels that I amsubtly or otherw se not
perfectly casting their position.

It was very inportant to the union, with which we had
no di sagreenent, that the actual |iving, breathing CBA between

us be a bilateral docunent. There's no right for a creditor in

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 4503 Filed 08/21/13 Entered 08/21/13 14:46:33 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHA EHRPORATION, ET AL.
55

a case to say | think that at that mne there were an
I nappropriate nunber of supervisors or safety things
i mpl emented. Right?

What ' s happeni ng under the CBA in ternms of what | cal
the guts of the |abor agreenent and the living, breathing |abor
world, is really not sonething in which other parties really
shoul d be getting involved. On the other hand, we are a
debtor. And to the extent that we need to nmake notions to the
bankruptcy court, again, hypothetically we do a nonetization
structure and we conme to the Court, it was very inportant to
|l ots of other parties that the |l anguage in the CBA essentially
saying this is bilateral, not be read by anybody, certainly not
by the Court as saying you have no rights to cone to the
heari ng and express your view that the debtor has not satisfied
363 or that this is an inappropriate amendnent.

What if hypothetically we wanted to grant
superpriority liens, right, in connection with new financing
bei ng put in by sonebody to take out the union's equity? Well,
clearly the DIP I enders would say you're out of your mnd, |ike
literally you're a crazy person if you think I'mgoing to be
barred fromcomng into court if you started trying to put
primng liens in place in this VFA amendnent and then say, oh,
but remenber the CBA says it's just bilateral, nobody else is a
party-in-interest.

So what we realized after a fair nunber of
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conversations, is that there wasn't really a real dispute here,
because the parties were tal king about two different things.
And so the CBA does have a -- this is a two-party contract

provi sion with nobody el se sort of getting in our faces about

it and the like. Again, that's not what the docunent actually
says, that's ne being colloquial and summarizing it. | believe
the phrase "getting in our faces" nowhere appears in the CBA,
just for the record.

But then on the bankruptcy side, this new paragraph
whi ch was very inportant to nultiple parties and is correct and
appropriate and was agreed to by all, is that to the extent
that we are nmaking notions before the Court and invoking the
bankr upt cy process, obviously people's rights are what they
are. We're not allowed by contract to agree that they can't
come and speak at the next hearing.

So it took a little while for us to get there, because
we were nmoving extrenely quickly and there were many
conpl i cated noving pieces, but that resolved the |ast of the
| ssues.

So Your Honor, that's kind of it. | certainly could
wal k through the black-line of the MU if that were the Court's
pl easure, but | think that's -- that's the contract, and there
it is. So | frankly stand ready to answer any other questions.
But barring that, | would like to end where | began, which is

this is a nmonunental and nonentous day for Patriot; the fact
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that we have an agreenent of great conplexity and
sophi stication with our union is a huge leap forward for our
conpany and its likely exit from Chapter 11.

W have a lot of work left to do. There should be no
m st ake about that. W're not ready tonorrow norning to file a
plan. There's a |lot of capital markets work that now needs to
be done. But now the table has been set for doing all that.
And then on a personal note, | do want to issue a thank you and
sort of an apology to lots of people who are in the roomand on
t he phone. W worked alnost literally around the clock, and
there were about eight parties who viewed thensel ves, in nost
cases correctly, about being directly, absolutely, intensely,
and personally interested and invol ved.

W were fielding comments fromall parties al nost
literally around the clock. People worked with extrene good
cheer, even through the occasional pinch points. And
especi ally where we had frankly somebody saying | need X and
sonmebody saying | need not-X, and we had to figure out how to
resolve two literally conpletely contradictory sets of strongly
hel d positions.

But | do want to thank everybody invol ved, because
there really were a fair nunber of heroes, frankly, Your Honor,
in getting us to this place. Mst inmportantly, frankly, Your
Honor, | think the genuine heroes are actually the clients on

bot h sides, because while the | awers exchanged |ots of stuff,
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good and bad, in the real world, day after day after day after
day, Cecil Roberts personally and Ben Hatfield personally sat
in the roomfor hours and hours and hours working through

i ssues of great conplexity and frankly great pain that affect
real people's lives in a very difficult way, but had to be
addressed to get Patriot a strong chance of survival.

And so to the extent anybody gets a cape and a
uniform Your Honor, | think it is nost assuredly M. Hatfield
and M. Roberts. And with that, ny presentation is conplete.

THE COURT: Al right. Thank you, M. Huebner. |

have one questions. | did -- | |ooked at the order and the
red-line order -- the black-line. Thank you for going over
that with me this norning. | did not read the collective
bargai ning agreenent. It's a little |engthy.

| did go over the nmenorandum of understanding, and |
had only one question. 1In page 5 of the MOU at paragraph 6,
where it tal ks about the litigation trust being funded upon
energence from bankruptcy, | assune that nmeans upon

confirmation of a plan, or does it --

MR HUEBNER: | think --

THE COURT: -- or what does it nean?
MR. HUEBNER  -- not.

THE COURT: | guess | shouldn't --

MR. HUEBNER: Yeah, | think not, Your Honor.
THE COURT: -- assume.
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MR. HUEBNER: So when we say "energence from
bankrupt cy”, and | apol ogi ze, people often use that
synonynmously with the "effective date" of the plan, which is
t he substantial consummation, which is the technical term under
t he Code of a plan of reorganization.

Now, all of the nechanics about what goes where,
really are designed to take effect on the effective date. And
so the capital structure will be new, the DIPs wll be paid off
or rolled, certain entities may be -- certain debtors may be
folded up or liquidated, and the litigation trust may be
f or med.

There's al so, obviously, always the possibility that
the primary litigations get settled between now and the
effective date, in which case we may not need the litigation
trust. And so that's sort of the reset date for a | ot of
things. So the use of "effective date" or "date of energence"
isin fact, intentional. Confirmation, of course, is the
Court's blessing that we may now go and close on this plan.
There will then be a tine lag, usually, neasured in a snall
nunber of weeks, before we do it. And it would be when we do
it, that all the funding and all the sources and uses and al
the restructurings and all the transfers, in this case, of
causes of action, as opposed to assets, would be contenpl at ed
to take pl ace.

| think that's relatively typical, by the way. O ten
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litigation trusts are set up in connection wth energence,
because anong other things, the commttee will be disbanding
around that tine. They would then nom nate their nmenbers for
it. It's just -- that's kind of like the closing of |ots of
things, and this would be contenpl ated as one of those things.

THE COURT: Al right. Thank you. Al right, then I
have no other questions. Are there other parties that wsh to
be heard on this notion in the courtroon? M. Perillo?

MR PERILLO  Your Honor, if you would indulge nme in a
few brief remarks?

THE COURT: Certainly.

MR. PERILLO First, the UWM urges the Court to grant
the notion and to enter the order as it has been presented to
you in witten form

| want to add that while | amnot in disagreement with
M. Huebner as to any of the points that he's nmade today, his
sunmary is not a conplete detailed summary of all of the terns
of the various agreenents, which are quite volum nous. And the
fact that he has omtted sonething in his summry -- for
exanple, he omtted the existence of the reopener clause --
does not nean, of course, that there is no reopener clause.

|f people want to learn what is in the contract,
they're actually going to have to pick it up and read the
docunent .

| have a few other remarks about the approval. It was
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in 1970, Your Honor, that the Supreme Court of the United
States, in a fanpbus case known as H K Porter, which is found
at 397 U.S. 99, defined the role of the federal courts in the
approval of |abor settlements. The court said at the tinme that
it's fundanental to our -- excuse ne -- the fundanental prem se
of our national |abor policy is freedomof contract. And the
court said that that policy neans -- I'mquoting -- "private
bar gai ni ng under governnental supervision of the procedure

al one without any official conpulsion over the actual terns of
the contract."”

And so | believe that the Court's role today is a
rather limted one, in light of the fact that apart fromthe
union and the enployer, and in the absence of any illegality --
| nmean, you can't make a contract to conmt an illegal act --
there is no other party on earth that has the power to regul ate
what ternms the union and the enployer would put into their
| abor agreenent.

And notw t hstandi ng the existence of 9019 and Secti on
105 of the Code, that would still be the rule. And I'd cite to
you the Continental Airlines case found in 907 F.2d 1500, where
the court observed, citing the H K Porter case | just pointed
out to you, that there is a strong federal l|abor policy -- I'm
quoting now, "precluding judicial nodifications of the
substantive terns of |abor agreenents. W cannot agree that

t he Congress intended for the broad equitable powers of the
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bankruptcy court to be exercised in a manner that woul d
underm ne that |ongstanding and inportant federal |abor
policy."

The court went on to say, "The bankruptcy court has no
greater authority to nodify the | abor portions of the
settl ement than any federal court would ot herw se have." And
so the court concl uded under both Section 105 and Rule 9019
that the bankruptcy court, and I'm quoting again, "did not have
the authority to condition its approval of the negotiated
settl enent upon nodifications to the [ awful |abor provisions
t hereof . "

So, Your Honor, what the Court is actually doing today
I's looking to see whether we have viol ated any substantive
provi sions of the Code in our settlenent. And if we have not,
that truly is the end of the matter. And | believe no party
t hi nks that we have viol ated any substantive provisions of the
Code.

If, in the future, there are anendnents to docunents
such as the VFA, and absent any illegality on the part of what
the union and the enployer do -- and | certainly believe all
parties will endeavor not to break any laws -- then those
nodi fications, while they nmay be presented for approval in the
confort sense, are actually up to the union and the enpl oyer
alone. And that is prevailing lawin the United States and has

been for nore than forty years.
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For that reason, Your Honor, | would |iken our
position today as peopl e who have stopped at a green |ight and
are asking the police officer for perm ssion to go through it.
But we really had the power to go through it all along anyway,
provi ded we weren't doing something else illegal, |ike
speedi ng.

So for that reason, Your Honor, | join in the things
that M. Huebner said and | believe that we are taking a belt
and suspenders approach here to approval of this agreenent.
And having said that, | would urge the Court to approve the
agreenment, on the terns as they were laid out.

THE COURT: All right, thank you.

MR. PERILLO  Thank you, Your Honor.

THE COURT: Thank you. Are there other parties that
wi sh to be heard on this nmotion? M. Schnabel ?

MR SCHNABLE: Thank you, Your Honor. Very briefly,
Eri c Lopez Schnabl e on behalf of the U S. Bank as trustee.

Your Honor, as our response stated, we're really here
about process. And | think the changes in the order and the
statenents we've heard today nake clear that the confirmation
process here is being perfected. And we're not really -- this
Court is not taking step one in confirmation. What's really
occurring here is that two parties have agreed to a franework
of what a plan mght |look |ike, although it's only, as M.

Huebner said, step one of many subsequent steps.
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So our concern, obviously, is process, that our
hol ders and other creditors have the protections afforded to
t hem under the Bankruptcy Code. And we don't believe this
order or this bilateral agreenent inpedes that in any way.

And obviously, as we stated, we do think a consensua
resolution is a good step and we're happy to see that, although
we don't take a position with respect to the substance of the
settl enent.

THE COURT: Al right.

MR. SCHNABEL: Thank you, Your Honor.

THE COURT: Thank you. Al right. Are there other
parties that wish to be heard on this notion in the courtroonf

Al right. And are there other parties on the phone
that wish to be heard on this notion?

Al right. Then hearing none, M. Huebner?

MR. HUEBNER: Your Honor, just a couple of very quick,
tiny closing thoughts.

Let ne certainly agree very conpletely with M.
Perillo. If I -- if anyone thought | gave a sunmary of the
CBA, it was the worst sunmmary ever in the history of the world.
| left a mllion things out, including, for exanple, the
limted reopener that he referenced. So please forgive me if |
created a msinpression | was wal king through the CBA. It is
very conplicated and very long, and | certainly coul d never

have summarized it wth justice.
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Al though I do note that if sonebody wants to
understand the deal w thout reading the whole thing, the notion
does purport to lay out several pages of bullet points which
m ght be hel pful as a cheat sheet -- it can't be relied upon --
but it is there in case anybody in the public is curious about
it.

|"mnot quite sure that | agree with M. Perillo on
the law. W' ve had many phil osophi cal debates about the proper
rol e of the bankruptcy court in the interplay. | don't know if
the light is yellow or green or red and whether you hold a
clicker or not. Happily we don't need to resolve, because |
t hi nk what everybody agrees on is that this formof order, word
by word by word by word, is wonderful and great, and everyone |
have ever net wants it entered. And so without having to
resol ve whet her we "coul d have signed it w thout your
approval ", either as to the retirees under 1114 or the union, |
think we can |leave the intellectual debate for sort of having a
beer, and address what we have before us, whichis a fully
agreed order.

In terms of M. Schnabel; to be clear, Your Honor,
what his statenent that he filed said was that they wanted to
ensure that nothing in the order affected SubCon. | don't know
how anybody coul d have possibly have read anything in the order
as affecting SubCon. But just again to give the investing

public and the world confort that | -- it doesn't build a M.
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Pot at ohead and it doesn't affect SubCon. It just affects a
bi|l ateral deal between us and the union its two capacities as
1113 and 1114 representati ve.

And so the fact that | waited to see if anyone el se
wanted to speak and nobody wanted to speak to the negative,
| eads ne to be able to make the delighted statenent that as we
expected and hoped and trusted, since the objection deadline
was yesterday norning, and we were keeping pretty much
everybody at the core of the case involved step-by-step, there
are no detractors, no objectors. The words of the order are
conpletely agreed to. There could certainly be another tweak
or two, technical glitches and the like. The conmttee, for
exanpl e, has caught one that | think we've already all agreed
It's just sort of a typo that we need to fix in these
vol um nous underl|yi ng docunents.

But we are absolutely ready and would all but inplore
the Court to please enter the order in the formthat it was
tendered so that we can announce that both signatures are ready
to be affixed to the docunents, and we can go on fromthere to
hel p finish saving this conpany.

THE COURT: Al right. Thank you, M. Huebner

Al right. Then if hearing nothing else, |I have
reviewed the notion and the various agreenents, the responses
that have been provided in witing by the creditors' conmttee

and U.S. Bank. Those are responses, not objections. So | can
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find for the record that there have been no objections to the
notion. And | will grant the debtors' notion under 9019(a) and
approve the settlenent with the United M ne Wrkers of America.

Let ne just say that | would like to thank the debtors
and the union for all of their hard work to reach this
consensual resolution of this matter. | know that it was a
difficult task. | would have liked to have ordered a sim|lar
conprom se resolution. But as you all know, Congress did not
all ow for such discretion to bankruptcy judges, under the
Bankrupt cy Code, when presented with these issues.

You are to be commended for your work and the
progression that this will allow for the debtors to nove
towards reorgani zation. Thank you.

Al right. Then M. Huebner, is there anything el se
t hen, this norning?

MR HUEBNER: Your Honor, | think that, as is obvious,
Mchelle MG eal always tells ne what to do and say. So that
concludes the main hearing. | think there is a status
conference on sone Peabody litigation matters that is separate
fromthe agenda and the docket. And | think that M. O Neill
of the creditors commttee would purport to frame that for the
Court, if that's okay?

THE COURT: All right. M. ONeill?

MR. O NEILL: Good norning, Your Honor

THE COURT: Good nor ni ng.
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MR, ONEILL: You'll recall that the Peabody 2004
process was before Your Honor back in April. You entered an
order. And | wanted to take a nonment to provide you with an
update on what's going on

| guess let ne begin with the good news. The good
news is that the process has been overwhel m ngly a cooperative
one. And the parties have managed on a consensual basis to
resol ve over -- the overwhelmng majority of issues, perhaps
all issues. But | don't want to be too optimstic. |'msure
there' Il be sonething.

The bad news is that we' ve been doing an awful |ot of

cooperating. The process has been extraordinarily | engthy and
| aborious. It started back in January when we provided a form
of subpoena to Peabody. And it's been ongoi ng since then.
Over the eight nonths since that began, we have -- |'ve had, |
think, over thirty conference calls relating to this. | have
an aval anche of e-nmails from Jones Day and Arnstrong Teasdal e
concerning issues relating to this production.

We spent six weeks negotiating the terns of the 2004
order. W spent ten weeks negotiating a confidentiality
agreenent. We've spent the better part of four nonths
negotiating a very conplex set of conputer search terns.

On top of the fact that it has been so | engthy and so
| aborious, Your Honor, it is alnost entirely prelimnary. To

date, we have received about 3,000 docunents. Those are al
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har d- copy docunents or inmages of hard copy docunents. But we
have received virtually no el ectronic docunents; | nean, a
handful. 1've received far nore e-mails fromJones Day than |
have from Peabody, Your Honor.

And given that it's been eight nonths, we want to know
when we're going to start to see that stuff, the electronic
di scovery, and as inportantly, when this process is reasonably
going to be conpl et ed.

W put questions like that to Peabody and they told
us, essentially, they don't feel that they're under any
obligation to tell us what the status of the electronic review
and production is. And so we decided to raise the issue with
you, just to find out what's going on. | nmean, thisis a
process that's been going on a long a tine. It's consumng a
| ot of estate resources. And we'd like to know when it's going
to -- when we're going to see what we set out to get and when
we can reasonably expect for it to -- for that part of the
I nvestigation to be conpl ete.

THE COURT: Al right. Thank you. M. Moskow tz?

MR. MOSKOW TZ: Good norning, Your Honor. For the

record, Elliott Moskowitz, of the law firm of Davis Pol k and

Wardwel |, representing the debtors.

Your Honor, I'Il just speak very briefly. W have
been -- the debtors have been working closely together with the
commttee in connection with the Peabody investigation. | rise
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only to echo the comments that M. O Neill nentioned. W too
have been -- we share M. ONeill's and the commttee's
frustration with the pace of production. W've been at this a
very long time. Some of the pacing and sone of the |ack of
information that's cone forth from Jones Day and from Peabody
has been, frankly, befuddling. And | think at this point, all
we're asking for is to try to hold Peabody's feet to the fire a
little bit, in terns of noving things al ong.

W' ve asked themfor a timetable for production. |It's
a conpletely reasonable request. It's ordinary course in
litigation. They should know by now how nuch material they
have to review, how many people they will devote to undertake
that review There are technol ogi es that people can bring to
bear. | don't have to get too granular. The point is, we
sinply need to know when this process will end so the 2004
process can be conpleted and the investigation can be conpl eted
pronptly. So for those reasons, we share in the committee's
frustration and echo the request for a tinetable for Peabody.

And | will just note in closing that the fact that
we're here this norning is actually a bit ironic, because while
Peabody has been dragging its feet with respect to the
production in this case, they have sonehow found the tine to
propound di scovery requests in another litigation against the
debtors -- this is inthe litigation that the union has brought

agai nst Peabody. So they're busy w th propoundi ng di scovery in
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that litigation against the debtors, while dragging their feet
inthis litigation.

This norning is not the norning to discuss that other
set of discovery requests. But we are -- rest assured that we
are studying those requests and will respond in due course.
Thank you, Your Honor.

THE COURT: All right. Thank you.

MR Cousi ns?

MR COUSINS: Good norning, again, Your Honor. Steven
Cousi ns of Armstrong Teasdal e.

M. Jack Newman of Jones Day will be responding to the
comments made by counsel for the creditors' conmttee and
counsel for the debtor and also will be providing Your Honor
with a status report.

| will only enter a prefatory conment to M. Newran's
coments, and that is, |1've been personally involved in about
eighty-five percent of -- along with Ms. WIlson -- of the
status conferences and the discovery conferences, and | can
just assure you, Your Honor, that we've been proceeding --
Peabody' s been proceeding in good faith. They've nmade sone
enor mous requests upon us, manmmoth requests, and we've sort of
gone through those itemby-item and spent a |ot of good tineg,
and | think we've nade a | ot of progress, which |I think has
been understated here today.

And | think we have denpnstrated a track record of
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showi ng cooperation, not only with respect to dealing with the
2004 Peabody -- the request of Peabody, but al so just
historically |ooking at how we handl ed the 2004 requests made
by the salaried retirees. W of course resolved that. Also

| ooki ng at the way we handl ed the 2004 request nmade of Duffs
and made of Morgan Stanley; we've resolved that. And of course
with the respect to this third-party litigation, what counse
fails to tell you is that we voluntarily gave them a

two-week -- a thirteen-day extension to respond to the third-
party subpoena, which we think is quite a legitinmate
expressi on, again, of the cooperation that we've brought to
bear .

But for the particulars, I'll let M. Newran go into
that for you

THE COURT: Al right. Thank you. M. Newman?

MR. NEWVMAN:  Good norning, Your Honor

THE COURT: Good nor ni ng.

MR. NEWVMAN:. Jack Newran from Jones Day on behal f of
Peabody. Your Honor, let nme remnd the Court, although it
really goes without saying, there's no notion before the Court
here; really is no dispute that's been brought to the Court.

There have been |lots of disputes. There's been
consi derabl e contenti ousness, even hostility on occasion. This
has been an enornously difficult process, nore difficult than I

think any of us, at |east on our side, had ever encountered
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bef ore. Peabody has honored every agreenent it's made. It's
been working on the 2004 and the agreenents that were nmade in
connection with that. And the reason that nobody has been
before the Court, is because Peabody has worked very hard in
these difficult circunstances, to resolve the issues.

Just as a little bit of history on the electronic
docunents, Your Honor. There are a whole set of paper
docunents separately. But just on the el ectronic docunents,
recall that the Court entered its Rule 2004 order and the

confidentiality order on June 7th. There's a separate

production going on -- this doesn't have to do with the
separate litigation that has been called for -- or that has
referred to -- but there's a separate production going on in

connection with two 2004 subpoenas that have been issued in
this proceeding to financial advisors; and we have been
involved in that also. And confidentiality orders there were
entered at the end of June.

Recal | that there was a request for mail boxes of

twenty-three people on fifteen sets of backup tapes -- and |

73

enphasi ze sets, because it's nore than one tape for each of the

days -- plus all of the docunents on shared drives to which
t hose peopl e had access.

W actually started production on -- and have been
engaged in a rolling production since then on our own, plus

assisting in -- through confidentiality review, the production

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 4503 Filed 08/21/13 Entered 08/21/13 14:46:33 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHAT EERPORATION, ET AL.
74

by the third part -- the two third parties, the two financia
advi sors, over these past nonths, with about in the vicinity
total of I think 80,000 pages delivered both from Peabody and
fromthe third parties with whom Peabody is working on the
confidentiality issues.

Wth particular reference, Your Honor, to the so-
call ed electronic production, there was a big debate over a
| ong period of time about search terns as a basis for sonmehow,
on an electronic basis, a conputerized basis, limting the
nunber of docunments that attorneys would actually have to
exam ne. That debate went on until finally on July 25th,
essentially Peabody gave up and said okay; we don't see --
we're not going to be reaching agreenent here on additional
limtations on the search terns that you want. | think there
was sonmething like forty-three.

And, Your Honor, so we finally said okay, we'll
take -- start with those search terns here to be as narrow as
we could get themin discussions with the other side. W knew
they would be horribly broad. In fact, Your Honor, | have a
pi ece of paper here that contains the listing of the search
terms. |'d be happy to provide that to the Court just so you
get a visual notion of what we are dealing with here in terns
of one of the first steps on a conputer basis, once we have
retrieved all the electronic docunents.

The search terns cover over onto seven -- even eight
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pages, Your Honor. Very, very conplicated. W knew they woul d
bring back a whole |Iot of material, including material that
woul d not be responsi ve.

Then there was the issue of tape restoration, because
remenber, this is -- these are period of time covering three
and a half years, fromthe begi nning of 2005, all this at the
I nsistence of the conmttee -- fromthe begi nning of 2005 until
May of 2008. So this -- in order to get materials and nake
sure we had the materials, not only for people who are still at
Peabody, but people who are at Patriot but used to be at
Peabody, others who are no | onger at Peabody but not at
Patriot, go back and restore tapes.

That process -- tapes -- well, first of all there was
the selection of dates which the plaintiffs -- or excuse ne --
whi ch the conmttee and Patriot made. And they gave us a
sel ection of dates. And then there were issues of -- well,
there weren't tapes for certain of the days. They wanted to
sequence themin a certain way. So we finally got tapes sent
for restoration in the beginning of July.

But when they were sent for restoration and sone of
them were corrupted, some of them were m smarked on dates.
Finally restoration was conplete, that is, just the physical
restoration of all these old, old tapes, was conpleted in early
August .

What happened then was that they were processed so
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that there was de-duplication and that's one of the initial and
standard processes of dealing with el ectronic data.
De-duplication and run through the date filter so that
materials that were from-- that were outside the date ranges
coul d be excluded. And then the search ternms were run

And what that returned once material outside the date
range was excluded and once the de-duplication was done and
then once the search terns were run, were about 630, 000
docunent s.

W are satisfied that anong that 630,000, are a whole
bunch that are not going to be responsive, because renenber,
that's just running electronically and automatically running
the search ternms. So we've been considering howit is that we
approach not having to have attorneys set eyes on 630, 000
docunments. And that's just, again, the electronic docunents.
We have recovered, | think, sonmething in the range of eighty
boxes of paper docunments recently fromlron Muntain. And
there are going to be nore paper docunents, given the breadth
that has been insisted upon here for this discovery.

So we're in the process now of putting attorneys' eyes
on docunents, assisted on the front end by anal ytical tools
available in the software program to try to find a way and a
sensi bl e fashion to narrow down on a significant basis the
nunber of docunents that woul d ot herwi se have to be reviewed by

attorneys.
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W -- this process, under no circunstances, Your
Honor, that is the discovery process, given the breadth and
just the insistence that has conme principally fromthe
commttee, there's no possibility that this process will finish
bef ore the begi nning of next year, sone tinme in the early part
of next year.

Now, that's not saying that -- at all, that we plan to
gat her everything together and then just nmake a delivery then
We have been and we will continue to deliver docunments as we
are able to determine that they are responsive, not privileged
and we can mark them as confidential or as AEP confidential,
under the terns of the protective order. So the process is
ongoing. W're fully prepared, if the Court, for exanple, in
let's say sixty days, wants to have sone kind of a report.

Wien we' Il have, we think, after various iterations of |ooking
at the electronic materials, trying to make sure that in our
narr owi ng- down process, we're getting the responsive ones and
not getting nonresponsive ones, then we'll be in a position, |
think at that point, to give the Court a pretty good factua
recitation.

But that's not to say in the neantime even then, Your
Honor, that we won't be produci ng docunents. W're going to be
produci ng docunments on a regular basis. And we're al so going
to be -- to the extent the third parties are -- that is the tw

I nvest nent banks are produci ng docunents, we'll be side-by-side
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| ooki ng at them doing the confidentiality review on them so
that they can continue the production to the extent they have
addi ti onal docunents to produce.

So that's where we stand. It's a process that we
constantly hear, well, it's been going on for seven nonths, but
the fact is, that as |'ve set out for you here the dates, the
I ssue of the tapes, the tape restoration, the search terns,
which we -- as | say, we knew we were going to produce way, way

nore than what woul d be properly responsive here, that really
is something that's been occurring over the sumerti ne.

THE COURT: Al right. Thank you

MR. NEWMAN. |If you have any questions, Your Honor,
"Il be happy to attenpt to answer themfurther. But this is a
nonunent al process. Your Honor, renmenber there are bunches of
subsidiaries. The requests are for anything having to do with
any of the subsidiaries that were transferred to Patriot or
that were considered for transfer to Patriot, or assets that
were transferred to Patriot or considered for transfer to
Patriot, or any other transactions of a like variety that were
consi dered during a period of tine at the beginning of 2005 to
the mddle of 2008. So it's a huge process to identify what is
it that we need to be | ooking for to educate the attorneys that
are review ng themand so forth.

And there are over 200 | awyers that at one point or

anot her touched this. So their nanmes need to be addressed for
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privilege purposes. This is a nonunental task. W are doing
It in the best possible way that we can think of, and with the
best possi bl e organi zed approach, Your Honor.

THE COURT: Al right. Thank you, M. Newnman.

M. ONeill.

MR. O NEILL: | was hoping, Your Honor, that in our
ei ght nmont hs of cooperation we woul d have spared you sone of
the details of this. Certainly that was our intention. W
wanted to get it to the point where we could just start getting
docunents and not involve you in eight pages of search terns,
whi ch we agree are highly conplex. It's a highly conpl ex
transaction. |It's a lot of discovery.

But you would think that M. Newran was going froma
standi ng start today, not that he'd been working for eight
nonths on this -- or he and his team have been working on this
for eight nonths. They ought to be up and ready to go. And to
say that it's another four nonths before they' re conplete, Your
Honor, that sounds like he's trying to run out the clock.
Right? He's playing four corners on the estate and not making
a good-faith effort to conply with discovery requests which
have been outstanding for a |lengthy period of tine.

W agree, Your Honor -- and part of the reason we
requested this conference is because we think it's appropriate,
frankly, to involve the Court, because we felt that we were

getting sort of slow walked -- we agree that Your Honor should
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set a control date. W don't think sixty days is appropriate.
However, we were thinking of sonmething in the order of two
weeks. And we hope that Peabody will nore than redouble its
efforts, but try to get done quickly, not in four nonths, Your
Honor. That's effectively saying we're not going to get done
with the investigation before the case is over.

THE COURT: M. Mskow tz?

MR, MOSKOW TZ: Your Honor, just two quick closing
notes. Nunmber one, M. Newran repeatedly referred to the
commttee, the commttee, the commttee, the commttee, in his
recitation of the events. | should certainly note that the
debtors have been intimately involved and working armin-arm
with the conmttee in all aspects of this. And again, we
support everything that M. O Neill said in his recitation of
the events. And M. Newman's recitation of the events, | don't
think, is exactly correct.

| will say, though, that it speaks for itself, the
fact that we've been at this for nine nonths, and the fact that
only a trickle of electronic docunents have been produced,
speaks for itself in ternms of the timng of this all. Your
Honor has seen di scovery processes before. Your Honor has seen
themin Chapter 11 in particular. And | think we can all
agree, this one is noving at a snail's pace and they're trying
to run out the clock. They need a deadline in order to

conpl ete their production.
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And even if it's a best efforts deadline, they should
make their best efforts to conplete their production by a
deadl i ne. Maybe that deadline, | don't knowif it's thirty
days, | don't know if it's sixty days. Jones Day has a |ot of
| awyers and a |l ot of contract attorneys. There's no excuse to
get an aspirational prediction that they'll be finished with
their production when? Hm | think when the debtors energe
from Chapter 11. Thank you, Your Honor.

THE COURT: Thank you.

M. Newran, did you have anything el se?

MR, NEWVAN:  Just one nonent, Your Honor

THE COURT: Um hum

MR. NEWVMAN:  Your Honor, if this is an accusation of
bad faith on behalf of either Peabody or our law firm | would
ask that Patriot or the conmttee put sonething in witing,
make that accusati on on which the Court can act, and we wll
r espond.

| don't know how this Court can sit there and hear
this kind of awer wangling wthout having an opportunity to
| ook at an organi zed presentation on paper. Again, | say if
there's an accusation of bad faith, put it in paper -- on
paper. W wll respond. This is a difficult process. W're
doi ng our best.

MR. MOSKOW TZ: Let ne just say, Your Honor, that |

respect M. Newman very nuch and | think he's a great guy. And
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| don't think he's personally acting in bad faith.

What | wll suggest is that what we're seeing here is
potentially another delay tactic, the fact that we shoul d
actually have to go ahead and make a notion. As Your Honor is
painfully aware, there are no magistrates for -- discovery
magi strates in bankruptcy, so unfortunately, these kinds of
di sput es darken Your Honor's door.

Oral conferences with respect to the pace and tim ng
of discovery are utterly comonplace. |'msure Your Honor has
had them many tines before. That's what this is. And what
we're asking for is sonething conpletely ordinary course, which
is atinme table. And the fact that they're resisting it so
fiercely and suggest that we should go through a letter-witing
canpaign or a notion-witing canpaign, just to find out if they
can produce things on an ordinary, normal tine table, | think
is quite telling. Thank you, Your Honor.

THE COURT: Al right. Thank you. Let nme take a
brief recess and let ne take a | ook at the orders again. W'I|
be in tenporary recess.

(Recess from11:48 a.m wuntil 12:07 p.m)

THE CLERK:  Your Honor, we're back on the record.

And are we ready, or have there been sone discussions?

UNI DENTI FI ED SPEAKER: There have been di scussions,
but nothing that | think would affect --

THE COURT: M. Moskowi tz, we don't need any nore
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time?

UNI DENTI FI ED SPEAKER: They're com ng, Your Honor.

MR MOSKON TZ: No, no --

THE COURT: Al right.

Al right, thank you, be seated, please.

| quickly reviewed the order that was entered on June
the 6th, | believe it was -- June the 7th, which actually
contai ned very few references to dates on when docunents woul d
be produced.

So what I"'minclined to do -- | have to agree with M.
Newman that there is no formal nmotion in front of me, and it
certainly seens as though the parties have reached an i npasse.
So M. ONeill and M. Mskowtz, if you would pl ease prepare a
notion to conpel, and file it by August the 29th. M. Newman,
M. Cousins, Ms. Wlson, you all can file a response by
Septenber the 5th. And then we'll take the matter upon Friday
Septenber the 13th at 10 a.m Parties may appear in person or
by phone that day. And that'll be the only matter we take up

The only other conmment that | wll make, M. Newran,
I's the begi nning of 2014 seens like a long tine. So | would
encour age Peabody to | ook at what can be done to speed up the
process at sonething sooner than that, keeping in mnd that it
is a large undertaking to go through all of those docunents.
But | think that we've got to nove things along a little

faster, certainly being here in bankruptcy court.
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Al right, M. ONeill and M. Mskow tz, anything

el se?

MR. NEWMAN:  No, Your Honor. Thank you.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Al right. Thank you.

Al right, M. Newran, anything el se?

MR, NEWMAN:  No, Your Honor.

THE COURT: Al right. Al right, then.

M. Huebner, anything else, then, on behalf of the
debt or s?

MR. HUEBNER: No, Your Honor. W really appreciate,
once again, the Court's tinme and indul gence. You have, |
believe, all the orders, so we're good to go.

THE COURT: | believe | do. So we'll be busy this
af t er noon.

MR. HUEBNER: Thank you, Your Honor.

THE COURT: Al right. Al right, then, thank you.
We'll be in recess until next week. Al right, thank you.

(Wher eupon these proceedi ngs were concl uded at 12:10 PM
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Case 12-51502 Doc 4503-1 Filed 08/21/13 Entered 08/21/13 14:46:33 Notice of
Transcript BK Pglofl

UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on August 20, 2013 was filed on August 21, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: August 28, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:September 11, 2013. The party filing
the statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service
listing the date and parties served. The Statement of Transcript Redactions event will be restricted from public view
and cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed
within the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: September
2013.

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: November 19, 2013, unless extended by court order. However, duri
this 90—day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services,
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 8/21/13

Copies Mailed To:
Brian Walsh, 211 N. Broadway #3600, St. Louis MO 63102
Rev. 12/10
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