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UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

Chapter 11

Inre: Case No. 12-51502-659
(Jointly Administered)
PATRIOT COAL CORPORATION, et al., Objection Deadline:
February 23, 2015 at 4:00 p.m.
Debtors.t (Central Time)

Hearing Date (if necessary):
March 2, 2015 at 11:00 a.m.
(Central Time)

Hearing L ocation:
Seven North, Seventh Floor

Re: ECF No. 4926

MOTION OF REORGANIZED DEBTORS CATENARY COAL COMPANY, LLC,
COYOTE COAL COMPANY LLC AND PANTHER LLC FOR AN ORDER
ENFORCING CLAIM SETTLEMENT AGREEMENT AMONG THE
DEBTORSAND THE WEST VIRGINIA STATE TAX DEPARTMENT

PLEASE TAKE NOTICE that this motion is scheduled for hearing on March 2, 2015 at
11:00 am. (Central Time), in Bankruptcy Courtroom Seven North, Seventh Floor, in the Thomas
F. Eagleton U.S. Courthouse, 111 South Tenth Street, St. Louis, Missouri 63102.

WARNING: ANY RESPONSE OR OBJECTION TO THISMOTION MUST BE
FILED WITH THIS COURT BY 4:00 P.M. (CENTRAL TIME) ON FEBRUARY 23, 2015.
A COPY MUST BE PROMPTLY SERVED UPON THE UNDERSIGNED. FAILURETO
FILEA TIMELY RESPONSE MAY RESULT IN THISCOURT GRANTING THE
RELIEF REQUESTED PRIOR TO THE HEARING DATE.

! The Debtors and their employer tax identification numbers are set forth on Schedule A to the Plan (as
defined below).
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Reorganized Debtors Catenary Coal Company, LLC (“Catenary”), Coyote Coal
Company LLC (“Coyote”) and Panther LLC (“Panther”) respectfully represent:

Background and Jurisdiction

1. On July 9, 2012, Patriot Coal Corporation and substantially all of its affiliates (the
“Debtors’ or the “Reorganized Debtors’) commenced with the United States Bankruptcy Court
for the Southern District of New Y ork (the “SDNY Bankruptcy Court”) avoluntary case under
chapter 11 of the Bankruptcy Code. On December 19, 2012, the SDNY Bankruptcy Court
entered an order transferring the Debtors' chapter 11 cases to this Court [ECF No. 1789].

2. During the pendency of the Debtors' chapter 11 cases, the West Virginia State
Tax Department (the “ Tax Department”) filed several proofs of claim against various Debtors,
as set forth on Exhibit A to the Settlement Agreement (as defined below).

3. On February 13, 2013, the Court entered the Order Authorizing and Approving
Procedures for Compromise and Settlement of Certain Claims, Litigations and Causes of Action
[ECF No. 2821] (the “Claims Settlement Order”).

4. Pursuant to the Claims Settlement Order, on November 4, 2013, the Debtors and
the West Virginia State Tax Department entered into a claim settlement agreement, which was
noticed on this Court’s docket [ECF No. 4926] and is attached hereto as Appendix 1, pursuant to
which, among other things, the Tax Department released claims and causes of action against the
Debtors in exchange for allowed priority and unsecured claims against the Debtors along with
certain other forms of consideration, as described further below (the “ Settlement Agreement”).

5. On December 18, 2013, the Court entered an amended order [ECF No. 5169]
confirming the Debtors' Fourth Amended Joint Plan of Reorganization Under Chapter 11 of the
Bankruptcy Code [ECF No. 5169-1] (the “Plan”™). The effective date of the plan occurred on

December 18, 2013.
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6. The Court has subject matter jurisdiction to consider this matter pursuant to 28
U.S.C. § 1334. Thisisacore proceeding pursuant to 28 U.S.C. § 157(b). Venueis proper
before this Court pursuant to 28 U.S.C. 88 1408 and 1409.

7. Section 7 of the Settlement Agreement provides that this Court shall retain
jurisdiction (and the parties to the Settlement Agreement consent to such retention of
jurisdiction) with respect to any disputes arising from or other actions to interpret, administer or
enforce the terms and provisions of the Settlement Agreement.

Relief Requested

8. Pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy
Code”) and the terms of the Settlement Agreement, Reorganized Debtors Catenary, Coyote and
Panther hereby seek the entry of an order (the “Proposed Order”)? enforcing the terms of the
Settlement Agreement.

The Refund Claims and the Settlement Agreement

9. As of January 31, 2015, Catenary, Coyote and Panther were owed refunds from
the Tax Department related to the reduced severance tax rate for “thin seam” coal under W. Va.
Code 811-13A-3(f) for tax years 2011 and 2012, plus interest at 8% established pursuant to W.
Va. Code 8811-10-17 and 17a, in the amounts set forth in the table below (collectively, the

“Refund Claims”).

2 The Proposed Order will be provided to the Court, the United States Trustee and the Tax Department.
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Reorganized Debtor | Refund Amount | Interest Amount | Refund and Interest
Catenary $1,219,083.45 $292,602.66 $1,511,686.11
Coyote $284,310.73 $43,931.85 $328,242.58
Panther $2,371,176.76 $366,395.53 $2,737,572.29
Total $3,874,570.94 $702,930.04 $4,577,500.98

10. Since March 2014, the Tax Department has refused to pay the Refund Claims on
the erroneous basis that the Refund Claims were somehow released by the Settlement
Agreement. Asmost recently asserted in aletter to the Reorganized Debtors West Virginia
counsel, the Tax Department stated that it “relied on, and based its agreement, in part, on the
understanding that the [ Settlement Agreement] resolved and released any and all outstanding
claims against all parties, absent specific language to the contrary in the Agreement.” (See Letter
from Mark S. Morton to G. Kurt Dettinger dated January 30, 2015, attached hereto as Appendix
2). Throughout this entire period, however, the Tax Department has failed to cite asingle
provision in the Settlement Agreement to support its position.

11. Quite simply, the Tax Department’ s assertion has no basisin law, fact or redlity.
The Settlement Agreement released all claims held by the Tax Department against the Debtors
and not vice versa. The plain language of section 4 of the Settlement Agreement is clear:

Except as expressly agreed herein, the [Tax Department], on behalf of itself, its heirs,

representatives and assigns, does hereby fully, finally and forever waive, release and/or

discharge the Debtors, their estates and any heirs, successors, assigns, affiliates, officers,
directors, shareholders, associates, parents, subsidiaries, predecessors, successors,
employees, attorneys and agents from the Claim (whether prepetition unsecured, priority,
administrative or postpetition/administrative) and from all actions, causes of action, suits,

debts, obligations, liabilities, accounts, damages, defenses or demands whatsoever,
known or unknown, giving rise to or otherwise relating to the Claim.



Case 12-51502 Doc 5578 Filed 02/06/15 Entered 02/06/15 17:14:31 Main Document
Pg 5 of 21

Thisis astandard one-way release. There are no provisions in the Settlement Agreement
resolving or releasing claims by the Debtors against the Tax Department.

12.  The Settlement Agreement resolved all claims against the Debtors by the Tax

Department, and in exchange the Debtors granted the Tax Department a priority claim of $7
million and an unsecured claim of $6.5 million, and agreed to withdraw certain research and
development tax credit applications. These terms were extensively negotiated among the parties
and are set forth with specificity in the Settlement Agreement. Again, no provision of the
Settlement Agreement resolves or releases any claims the Debtors or Reorganized Debtors may

have against any party, including any claims they may have against the Tax Department.

13.  The Settlement Agreement was filed with this Court on November 4, 2013
pursuant to “Tier 11" of the Claims Settlement Order. In accordance with the Claims Settlement
Order, the Settlement Agreement was served on (i) the Core Parties (as defined in the Order
Establishing Certain Notice, Case Management and Administrative Procedures [ECF No. 3361]),
including the official committee of unsecured creditors and the United States Trustee, and (ii) the
Tax Department, and parties were given 10 days to object. No party objected. Accordingly, and
pursuant to the Claims Settlement Order, the Settlement Agreement became effective on
November 14, 2013.

14.  Whether or not the Tax Department held or still holds misconceptions regarding
the terms of the Settlement Agreement does not change its plain language. The Tax Department
is a sophisticated governmental entity and the Settlement Agreement is a straightforward contract
that was negotiated at arms’ length over several months during the Debtors' chapter 11 cases.
The Settlement Agreement provides a clear one-way release in favor of the Debtors and no other

releases. It isunfortunate that the Reorganized Debtors have been forced by the Tax Department
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to expend their own limited time and resources, and the limited time and resources of this Court,
to address the Tax Department’ s meritless contention. Nevertheless, given the material amounts
at issue and the continued persistent refusal by the Tax Department to remit the Refund Claims,
the Reorganized Debtors have been left with no choice but to seek relief from this Court.

Basisfor Relief

15. Under section 105(a) of the Bankruptcy Code, the Court has expansive equitable
powers to fashion any order or decree that isin the interest of preserving or protecting the value
of the Debtors' assets. See, e.g., Carlson v. United Sates (In re Carlson), 126 F.3d 915, 920 (7th
Cir. 1997) (“Section 105(a) gives the bankruptcy court the authority to issue any order necessary
to carry out the provisions of the Bankruptcy Code.”); In re Chinichian, 784 F.2d 1440, 1443
(9th Cir. 1986) (“Section 105 sets out the power of the bankruptcy court to fashion orders as
necessary pursuant to the purposes of the Bankruptcy Code.”); Bird v. Crown Convenience (Inre
NWFX, Inc.), 864 F.2d 588, 590 (8th Cir. 1988) (“ The overriding consideration in bankruptcy,
however, isthat equitable principles govern . ..”); Seinberg v. Esposito, 33 B.R. 812, 813
(Bankr. N.D. I11. 1983) (The “bankruptcy court is vested with great |atitude to protect the assets
of the debtor’s estate, including the use of equitable remedies. . ..”).

16.  The Reorganized Debtors believe the Refund Claims are immediately due and
payable. The Refund Claims represent material amounts owed to Reorganized Debtors
Catenary, Coyote and Panther and are being improperly withheld based on a meritless assertion
by the Tax Department that the Refund Claims were resolved or released pursuant to the
Settlement Agreement. Accordingly, Catenary, Coyote and Panther are hereby seeking an order

from this Court enforcing the terms of the Settlement Agreement.
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No Previous Reguest

17. No previous request for the relief sought herein has been made by Catenary,

Coyote or Panther to this or any other court.

WHEREFORE, Catenary, Coyote and Panther respectfully request that the Court

grant the relief requested herein and such other and further relief asisjust and proper.

Dated: February 6, 2015
New York, New Y ork

Respectfully submitted,
DAVISPOLK & WARDWELL LLP
/s/ Brian M. Resnick

Marshall S. Huebner

Brian M. Resnick

450 Lexington Avenue

New York, New York 10017
Telephone:  (212) 450-4000
Facsimile: (212) 607-7983
Counsel to the Debtors

and Reorganized Debtors
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Appendix 1

Settlement Agreement
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Appendix 2

Letter from West Virginia State Tax Department to the
Reor ganized Debtors
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STATE OF WESTVIRGINIA

Department of Revenue
State Tax Department
Earl Ray Tomblin Mark W. Matkovich

Governor State Tax Commissioner

January 30, 2015

G. Kurt Dettinger, Esq.
P.O. Box 1588
Charleston, WV 25326-1588

Re: Refund/credit claims made by Patriot Coal subsidiaries
Dear Mr. Dettinger,

[ am writing in regard to various claims for refund/credit made by Patriot Coal subsidiaries for Severance
Tax. Patriot’s requests seem to contradict prior agreements between Patriot and the West Virginia State
Tax Department. As you obviously know, Patriot Coal is still under bankruptcy protection.

By way of background, Patriot initiated bankruptcy proceedings on or about July 9, 2012 (USBC,
Southern District of New York, transferred to USBC, Eastern District of Missouri). In an effort to resolve
outstanding bankruptcy claims, the parties entered into a Settlement and Release Agreement
(“Agreement”) on or about November 4, 2013. Patriot agreed to pay a portion of certain tax liabilities to
the West Virginia State Tax Department. In exchange for Patriot’s promise to pay, the West Virginia Tax
Department agreed to the proposed payment plan and further agreed to release certain claims without full
payment of the assessed liabilities. The West Virginia State Tax Department relied on, and based its
agreement, in part, on the understanding that the Agreement resolved and released any and all outstanding
claims of all parties, absent specific language to the contrary in the Agreement.

In reference to the refund/credit claims made by Patriot subsidiaries, no claim that coincides with a period
covered under the bankruptcy settlement agreement seems appropriate to approve by the State Tax
Department. This will be determined by the Proof of Claim filed by the State Tax Department in the
Bankruptcy Court. If you have information to the contrary, please let us know. However, if a refund/credit
claim is made for a period subsequent to the periods contemplated by the bankruptcy settlement
agreement, it will be evaluated according to its individual merit. However, if there is any outstanding
balance in the relevant taxpayer’s accounts, the State Tax Department will offset the refund against the
debt

If your understanding of the Agreement or any account status differs, particularly if it differs in regards to
post-petition refunds, please identify your concerns so we may work together to correct any discrepancies.
I hope this information has been helpful to you. We look forward to work with you to resolve all

outstanding matters.
Very Truly Yours, X M ,

Mark S. Morton,
General Counsel and Director of Legal Division

LEGAL DIVISION, P.O. BOX 1005, CHARLESTON, WV 25324-1005
TELEPHONE (304) 558-5330
FAX (304) 558-8728



